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BUCKI NGHAM JUDGE: Gary Lynn Howard appeals from an order of the
Fayette Circuit Court denying his RCr! 11.42 notion w thout an
evidentiary hearing. Howard had previously been convicted of
second- degr ee mansl aught er and second- degree persistent felony
of fender (PFO I1) for the shooting death of his girlfriend,

Luci nda M niard, and had been sentenced to sixteen years in

prison following a jury trial. W conclude that the trial court

! Kentucky Rules of Crimnal Procedure.



properly denied Howard' s notion w thout allow ng an evidentiary
hearing, and we thus affirm

Howard and M niard had been romantically involved for
twel ve years prior to the shooting death on January 29, 1998.
Mniard s fourteen year-old son, Joshua, lived in the residence
with them

On the day before the shooting death, Howard arrived
home fromwork as a construction |aborer in the early evening
hours. He spent the evening at hone with Mniard, Joshua, and
Mniard s brother. At sone point during the evening, Howard
cl eaned his .357 magnum handgun. According to Joshua’s
testinmony, the gun was never | oaded at any tine that night.
Joshua al so testified that he put the gun back in Howard’s
bedroom i nside a box after Howard had finished cleaning it.

As the night progressed, Howard drank beer and bourbon
whi skey and snoked nmarijuana. He testified at trial that he
consuned a twel ve-pack of beer and a fifth of bourbon whi skey
during the evening. Late in the evening, Howard and M niard
engaged in an argunent which led Mniard to take Joshua and
| eave. Mniard and Joshua spent the night at the house of
Mniard s friend, Barbara McHugh. Mniard s brother left the
resi dence later in the evening.

M niard and Joshua returned home around 7:30 a.m the

next norning. Howard s truck needed repairs, and M niard had
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agreed to help himtransport it to a location prior to his going
to work. Howard’'s job foreman, Jeff Kettles, had planned to
nmeet Howard at the | ocation and then transport himto the job
site. Wen Howard failed to show up at the | ocation where his
truck was to be repaired, Kettles drove to the residence to get
hi m

Howard, M niard, Kettles, and Joshua were all present
in the residence when the shooting occurred. Mniard was in the
bedroom tal king with Howard, and Kettles and Joshua were outside
t he bedroom but were within earshot of the conversation. There
was testinony at the trial that Howard and M niard were joking
about Mniard s inability to drive Howard s truck. Mniard' s
| ast words to Howard were that he should put the gun away
because he had to go to work. A few seconds |later, Howard fired
one shot which hit Mniard in the upper |left area of her chest
and passed through her heart.

| medi ately after the shooting, Howard was heard to
say “Onh, ny God,” and yelled for soneone to call 911. Kettles,
who testified that there had been no argunent between Howard and
M ni ard preceding the shot, ran into the bedroom and found
Howard holding Mniard in his arnms and scream ng her nane.
Medi cal personnel responded and transported Mniard to the
Uni versity of Kentucky Medical Center where she was pronounced

dead.



Howard was interviewed by the police soon after
Mniard was transported to the hospital. He stated that he did
not know the gun was | oaded and that the shooting was an
accident. He initially stated that Joshua nust have put the
bullets in the gun. Howard al so deni ed having argued with
M niard on the previous evening and al so denied drinking. Later
in the interview he admtted having argued with M ni ard,
admtted that he got drunk, and retracted his insinuation that
Joshua nust have | oaded the gun. Howard also admtted, both
during the interview and during his trial testinony, that he
poi nted the gun directly at Mniard, cocked the hamer, and
pulled the trigger.

The case was tried by a jury in February 1999. The
jury was given the full range of homicide jury instructions,
including instructions allow ng verdicts for intentional nurder,
want on rurder, first-degree nmansl aughter, second-degree
mansl aught er, and reckl ess homcide. The jury was al so
instructed concerning intoxication and extrene enoti onal
di sturbance. The jury returned a verdict finding Howard guilty
of second-degree mansl aughter and PFO Il. It recomended an
enhanced sentence of sixteen years in prison, and the court
sentenced Howard accordingly. In an opinion rendered by this
court on April 7, 2000, Howard s conviction and sentence were

affirmed. The sole issue on appeal had been the prior bad acts
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evi dence allowed to be introduced at trial. In Septenber 2000,
t he Kentucky Suprene Court denied Howard' s notion for
di scretionary review.

In February 2001, Howard filed a notion to vacate, set
aside, or correct his sentence pursuant to RCr 11.42. He raised
numer ous argunments and grounds in support of his notion. The
court appointed counsel to assist Howard and afforded counsel an
opportunity to file a supplenment to the notion. Counsel filed a
suppl enent to the notion, and the Commonweal th filed a response.
On May 23, 2002, the court entered an order denying RCr 11.42
relief and explained its reasons for doing so. This appea
f ol | oned.

Howard's RCr 11.42 notion was based on his claimthat
he received the ineffective assistance of counsel. He cites ten
specific instances in his brief, and we will address each of
them In doing so, we will follow the applicable |aw for

anal yzing such clains as set forth in Strickland v. Wshi ngt on,

466 U.S. 668, 104 S.C.2052, 80 L.Ed.2d 674 (1984), and Gall wv.

Conmmonweal th, Ky., 702 S.W2d 37 (1985).

As the Kentucky Suprenme Court noted in its citation of

the Strickland case in Gall, there is a two-prong test for

anal yzing clainms that a defendant was deprived of a fair trial
due to ineffective assistance of counsel. 1d. at 39. The

def endant nust show that counsel’s performnce was deficient and
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that the deficient performance prejudiced the defense. I1d. A
reviewi ng court “nust be highly deferential in scrutinizing
counsel’s performance” in determ ni ng whet her counsel rendered

i neffective assistance. Harper v. Commonweal th, Ky., 978 S. W 2d

311, 315 (1998).

First, Howard asserts that his counsel rendered
i neffective assistance by failing to request funds fromthe
court pursuant to KRS? 31.110(1) and KRS 31.185 so as to hire an
expert witness on the use of firearns. Howard clains that an
expert on the use of firearns would have di scovered that the
handgun had a “hair trigger” and would have di scovered that the
time | apse between the shooting and the testing of the handgun
by the Commonweal th’s expert could have caused a significant
difference in the amount of “pull” required to discharge the
gun. 3

The trial court rejected this argunent on the ground
that there was nothing a firearns expert could say which would
have affected the outcome of the trial. The trial court noted
that it was undi sputed that Howard pointed the gun at M ni ard,
cocked the hammer, and pulled the trigger.

In order to establish prejudice to his defense, Howard

“must denpnstrate that, absent counsel’s errors, there exists a

2 Kentucky Revised Statutes.

3 The Commonweal th’s witness testified that it took “3 ¥ pounds” of pull to
di scharge the gun.



‘reasonabl e probability’ the jury would have reached a different

verdict.” Bowing v. Comobnweal th, Ky., 981 S.W2d 545, 551

(1998). We agree with the trial court that because Howard
admtted that he pulled the trigger, expert testinony that the
gun may have had a “hair trigger” would not have affected the
outconme of the trial

Howard' s second issue is his argunent that he received
i neffective assistance of counsel due to counsel’s failure to
request funds fromthe court so as to hire an expert w tness on
the effects of al cohol and marijuana on a person’s nenory and/or
causi ng “bl ackouts.” Howard maintains that such an expert would
have testified that excess al cohol consunption could cause
“bl ackouts” and that there was a real possibility that Howard
had experienced such a “blackout” and truly did not renmenber
rel oading the gun. Again, in |light of Howard s adm ssion that
he pointed the gun at Mniard and pulled the trigger, it is not
likely that the outcone of the trial would have been different
even if an expert had testified that Howard m ght have “bl acked-
out” the night before and not renenbered | oadi ng the gun.

Third, Howard contends that he received ineffective
assi stance of counsel due to counsel’s failure to request funds
fromthe court to hire an expert witness on fingerprints so that
prints could be taken fromcartridges, if any, renoved fromthe

gun and anal yzed. W agree with the trial court that testinony
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by a fingerprint expert, even if such testinony reveal ed that
Howard’s fingerprints were not on any of the bullets, would

i kely not have affected the outcone of the trial. Howard was
not convicted of a crine requiring proof of an el enment of
intent, and he admtted that he pointed the gun at Mniard and
pull ed the trigger.

Fourth, Howard asserts that he received ineffective
assi stance of counsel due to counsel’s failure to object to the
Commonweal th’ s i ntroduction of testinony concerning the
di scovery of arifle and a pistol in the residence since neither
weapon was connected with the shooting. H's argunent is wthout
merit because his counsel did nove the court to exclude
reference to the weapons, and the court granted the notion. No
evi dence regardi ng ot her weapons in the house at the tine of the
shooting was introduced into the record for the jury’'s
consi der ati on.

Howard’s fifth argunent is that his counsel rendered
i neffective assistance by failing to file a pretrial notion to
have the video tape of the crinme scene edited of all prejudicial
and inflammatory parts. Specifically, he refers to portions of
t he video tape show ng ammunition, holsters, and a tool box
whi ch di splayed a sign that read “Fuck with this and die!” The
record indicates that counsel did nove the court to prohibit the

Commonweal th from playi ng portions of the tape that showed
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ammuni tion used with other weapons. The court, acknow edgi ng
that sone portions of the tape were not necessarily rel evant,
deni ed counsel’s notion on the ground that the irrel evant
portions were not prejudicial. W conclude that the outcone of
the trial would not have been different had Howard s counse
filed a pretrial notion to edit and renove the irrel evant
portions of the tape. W agree with the trial court that those
irrel evant portions were not prejudicial.

Si xth, Howard urges this court to accept his argunent
that he received ineffective assistance of counsel due to
counsel’s failure to object and request a mstrial when
Commonweal th wi t ness Jessi ca Fairbanks offered prejudicial
hearsay testinony to the jury. Fairbanks, Mniard s daughter,
testified as to threats Howard had nmade agai nst her nother.
Specifically, she testified that Howard had told her nother that
he would kill her if she tried to |l eave himand got the police
i nvol ved. Howard states that Fairbanks was allowed to testify
t hat her nother had told her about such threats and that counse
rendered ineffective assistance in not objecting to this
i nadm ssi bl e hearsay testinony.

We have reviewed the portion of the tape to which
Howard makes reference. Fairbanks testified that she heard
Howard make these threats herself and that her nother had told

her of other simlar threats by Howard. Because Fairbanks
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testified as to having heard threats of this nature, we are
unabl e to conclude that counsel’s failure to object to the
hearsay portion of her testinony would have affected the outcone
of the trial. W conclude that the hearsay portion of the
testi nony was not prejudicial.

Howard's seventh argunment is that his counsel rendered
i neffective assistance by failing to have defense w tness Judy
Rhodus declared to be a hostile witness. The trial court
rejected Howard' s argunent on the ground that Howard failed to
state any effect Rhodus’ status as a hostile wi tness woul d have
had on the outcone of the trial. Likew se, Howard does not
state in his brief how treating Rhodus as a hostile wtness
woul d have altered the trial’s outcone. W reject Howard' s
argunent for the reason given by the trial court.

Howard' s eighth argunment is that his counsel rendered
i neffective assistance by admtting Howard' s guilt to the jury
during counsel’s closing argunent. Counsel stated to the jury
t hat Howard’'s actions constituted “reckless conduct.” Howard
contends that this statement was nmade w thout his consent and
was contrary to his assertion that the shooting was an acci dent.
In rejecting this portion of Howard’ s RCr 11.42 notion, the
trial court stated that “the argunment nust be viewed as a whole
rather than in isolated parts.” The trial court al so stated,

“There was zero evidence to support a finding of pure accident.
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Movant admtted firing the fatal shot. It was certainly
reasonable trial strategy for counsel to seek credibility with
the jury by admtting sone responsibility while arguing that his
client was entitled to the | owest possible verdict. Anything
el se woul d have insulted the jury's intelligence.”

The jury was instructed on the full range of hom cide
of fenses, including intentional nurder, wanton nurder, first-
degree mansl aught er, second-degree mansl aughter, and reckl ess
hom ci de. Reckl ess hom cide was the | east serious of the
of fenses, requiring proof of only reckless conduct. Since
Howard had admitted pointing the gun at Mniard and pulling the
trigger, an argunment that the incident was an acci dent woul d
have, as stated by the trial court, “insulted the jury's
intelligence.”

Ef fecti ve assistance of counsel does not “deny to
counsel freedom of discretion in determ ning the neans of

presenting his client’s case.” Ransey v. Commonweal th, Ky., 399

S.W2d 473, 475 (1966). Further, “[t]here is a strong
presunption that, under the circunstances, the actions of

counsel m ght be considered sound trial strategy.” Russell v.

Commonweal th, Ky. App., 992 S.w2d 871, 875 (1999). Also, it is

not the function of an appellate court “to usurp or second guess

counsel’s trial strategy.” Baze v. Conmonwealth, Ky., 23 S. W 3d

619, 624 (2000). W agree with the trial court that counsel’s
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attenpt to persuade the jury that Howard's actions anmounted to
only reckl ess conduct was sound trial strategy and did not
amount to ineffective assistance of counsel.

Howard' s ninth argunent relates to his counsel’s
failure to object to all the jury instructions. He asserts in
his brief that “any jury instruction, other than a directed
verdict, was not warranted.” He states that “[a]ll the
testinmony and evidence offered during Howard s trial clearly
proved that Lucinda’ s death was the result of an accident.”
Because there was cl ear evidence that Howard pointed the gun at
M niard and pulled the trigger, we conclude that instructions on
the full range of hom cide of fenses were warranted and that
counsel did not render ineffective assistance in failing to
object to the instructions.

Howard’s tenth and | ast argunent is that he received
i neffective assistance of counsel due to counsel’s failure to
file pretrial notions to exclude the testinony of Commonweal th
Wi t nesses Jessi ca Fairbanks, Joseph Fairbanks, Barbara MHugh,
Maston Childers, Matt Mniard, and Wlliam Mniard. The trial
court rejected this argunment on the ground that counsel had
objected to the testinony during the trial proceedi ngs and that
the court had ruled the testinony admissible in a KRE* 404(b)

hearing prior to trial. Howard s response to the trial court’s

4 Kentucky Rul es of Evidence.
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ruling was that the court had ruled the testinony adm ssible to

support the Commonwealth’s claimthat Howard intentionally shot

M niard but that the prosecutor argued in closing argunment that
Howard' s acts were wanton and not intentional. Because the case
proceeded to trial on sone charges that involved intentiona
conduct, we conclude that counsel did not render ineffective
assi stance. Rather, counsel challenged the adm ssibility of the
testi nmony but was unsuccessful.

For the foregoing reasons, the order of the Fayette

Crcuit Court denying Howard’s RCr 11.42 notion is affirned.
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