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BEFORE: DYCHE, HUDDLESTON, AND KNOPF, JUDGES.

KNOPF, JUDGE: On Cctober 27, 2000, Kentucky State Police

of ficers executed a search warrant at Harvey Sizenore s Wbster
County residence. Their discovery of illegal drugs and drug
paraphernalia led ultinmately to Sizenore’s guilty plea to five

counts, including trafficking in marijuana, five or nore pounds,?

1 KRS 218A. 1421(4).



and marijuana cultivation, five or nore plants.? By judgment
entered June 4, 2002, the Webster Crcuit Court sentenced
Si zenore to five years’ inprisonnent.

Prior to his guilty plea, Sizenore noved to suppress
the evidence seized during the search on the ground that the
search warrant ought not to have been issued or relied upon. He
reserved his right to appeal fromthe denial of that notion. He
contends that the application for the warrant not only failed to
establ i sh probabl e cause, but included m srepresentations that
indicate that the applicant officer was aware of that failure.

Al t hough we agree with Sizenore that the trial conmm ssioner
erred, issuing a warrant on an i nadequate showi ng of probable
cause, we do not agree that the officer’s application for the
warrant or his and his fellow officers’ reliance on it indicated
bad faith. Accordingly, we affirmthe trial court’s judgnent.

The Fourth Amendnment to the Constitution of the United
States and Section 10 of the Constitution of Kentucky interpose
bet ween the police officer seeking evidence of crinme and the
citizen desiring the benefits of privacy a “neutral and
det ached” magi strate, who is to ensure that the officer’s breach

of the citizen’s privacy is warranted.® The nmgistrate is to

2 KRS 218A. 1423(2).

S 1llinois v. Gates, 462 U.S. 213, 76 L. Ed. 2d 527, 103 S. Ct.
2317 (1983); Beener v. Conmonweal th, Ky., 665 S.W2d 912 (1984).




wi t hhol d her warrant unless the officer establishes probable
cause to believe that his search will reveal contraband or other
evidence of crinme. The magistrate’s role is an inportant one,
affecting both the community' s safety and its civility. Her
task is

to make a practical, conmon-sense deci sion
whet her, given all the circunstances set
forth in the affidavit before h[er],

i ncluding the “veracity” and the “basis of
know edge” of persons supplying hearsay
information, there is a fair probability

t hat contraband or evidence of a crinme wl|l
be found in a particular place. And the
duty of a reviewng court is sinply to
ensure that the nagistrate had a
“substantial basis for . . . conclude[ing]”
t hat probabl e cause existed. *

The officer’s affidavit in this case described
Si zenore’ s residence and the evidence sought, then stated that

[o]n the 25'" day of COctober, 2000, at
approximately 8:00 p.m, affiant received
information frominformant who shall renmain
confidential at this tine that he had seen
marijuana at the residence in severa

| ocations. Wiile he was at the residence
saw marijuana bei ng snoked.

On the 27'" of October, 2000, | received
information fromthe same informant that he
had seen marijuana at the same residence
wthin the |last 24 hours.

Acting on the information received, affiant
conducted the foll owi ng i ndependent
i nvestigation:

* Beener, 665 S.W2d at 914-15 (quoting from Jones v. United
States, 362 U.S. 257, 271, 4 L. EBEd. 2d 697, 80 S. . 725
(1960)) .




Previously | had received information from

an informant stating Sizenore sold drugs

fromhis residence including nmarijuana.

From a separate i ndependent informant in the

past, he stated that he had received

marijuana fromSi zenore at Sizenore's

resi dence.

Acting upon the information | drove past

resi dence and confirnmed it was as the

i nformant had descri bed.

Based on this information, the trial conm ssioner
determ ned that probabl e cause existed to support the issuance
of a warrant. Wth all due deference to the trial comm ssioner,
this affidavit does not justify the invasion of a person’s hone.
It nmerely alleges that an unnaned individual clained to have
twi ce seen marijuana sonewhere on Sizenore's property during the
| ast three days and that two other unnamed individuals clained,
at sone tine or tines in the past, to have purchased nmarijuana
from Si zenore at a residence. There is scant indication how the
recent informant came to see the alleged nmarijuana (Was he a
visitor in the hone? Was she driving past? Does he know what
marijuana | ooks |ike?); nor does any circunstance suggest that
the recent informant was likely to be telling the truth. His
statenent included no potentially corroborating details and the
of ficer does not claimto be famliar with him The officers

made no neani ngful attenpt to verify independently that Sizenore

was i nvolved in any wong doi ng.



What corroboration m ght have been provided by the
other informants was nullified by the fact that their statenents
were | ocated at indetermnate points “previously” and “in the
past.” Did these informants buy a joint from Si zenore twenty
years ago? O a pound two weeks ago? The affidavit does not
say, and it was the comm ssioner’s duty to base her decision on
the facts alleged in the affidavit. Because those facts do not
provi de a substantial basis for finding the existence of
probabl e cause, we are constrained to agree with Sizenore that
t he conm ssi oner should not have issued the search warrant.

As the trial court noted, however, evidence seized
pursuant to a warrant |ater invalidated need not be suppressed
if the officer’s reliance on the warrant was reasonable and in
good faith.®> Sizenore contends that the officer’s reliance on
the warrant was neither reasonable nor bona fide. W disagree.

Two of ficers worked on Sizenore’s case. One of the
officers had had contact with the informants, but it was the
ot her officer who nade the avernments of the warrant application.
As shown above, the affiant’s statenents do not reflect that his
knowl edge of the informants was derived fromhis partner.

Si zenore argues that this oversight suggests an attenpt to

m sl ead the commi ssioner. The trial court found to the

® United States v. Leon, 468 U.S. 897, 82 L. Ed. 2d 677, 104 S.
Ct. 3405 (1984); Crayton v. Commonweal th, 846 S.W2d 684 (1992).




contrary, and we agree. Although strict fidelity to the facts
woul d have been better practice, the affiant, relatively
i nexperienced at the tinme of this affidavit, was entitled to
rely on his fellow officer’s observations.® There is no
suggestion in the record that the officer intended to m sl ead.

Si zenore al so contends that the officers could not
reasonably have relied on a warrant they nust have known had
been inproperly issued. Although generally officers nmay rely on

" warrants based on “bare bones”

a facially valid warrant,
af fi davits--conclusory affidavits |acking any neani ngful factual
al | egations--are exceptions.?

The affidavit in this case failed to establish
probabl e cause, but we do not characterize it as “bare bones.”
It alleged nmeaningful facts—the informants’ observations—that,

if they were current, would conceivably have justified the

warrant.® This case is simlar to Conmonwealth v. Litke,

® United States v. Ventresca, 380 U S. 102, 13 L. Ed. 2d 684, 85
S Ct. 741 (1965).

" United States v. Leon, supra.

8 1d.; United States v. Weaver, 99 F.3d 1372 (6'" Gir. 1996);
United States v. Leake, 998 F.2d 1359 (6'" Cir. 1993).

® Cf. United States v. Harris, 403 U S. 573, 29 L. Ed. 2d 723, 91
S. . 2075 (1971) (informant’s all egations conported with the
defendant’s reputation known to the police); United States v.
Laws, 808 F.2d 92 (D.C. Cir. 1986) (independent informants
provi de at |east sonme nutual corroboration).




anot her case in which a search warrant was deened invalid
because the warrant application failed to allege the currency of
its facts. Qur Suprene Court held that, notw thstandi ng that
| apse, the officers’ reliance on the warrant had been reasonabl e
and suppression was therefore i nappropriate. Here too, it
appears that the officer could have alleged, but failed to, that
the second and third informants had dealt with Sizenore in the
recent past. This was a significant mstake, to be sure, one
t he comm ssi oner shoul d have questioned, but it was not such as
to require suppression.

Accordingly, we affirmthe June 4, 2002, judgnent of

the Webster Circuit Court.
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