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BEFORE: DYCHE, HUDDLESTQON, AND KNOPF, JUDGES.

KNOPF, JUDGE: During the |ate evening of March 31, 2000,
soneone drove Donal d McPeak’ s Chevy Bl azer into the ditch in
front of his house. An Allen County jury found that MPeak had
been the driver and that he had been intoxicated at the tine.
Because this was McPeak’s fourth conviction within a five-year
period of driving under the influence (DU),?! the offense was
puni shed as a class-D felony. By judgnent entered May 28, 2002,

the Allen Grcuit Court sentenced McPeak to three years in

! KRS 189A. 010.



prison. MPeak contends that the trial court should have
directed a verdict in his favor and should not have permtted
t he Commonweal th to introduce evidence of an aborted bl ood test.
We are convinced that any error was harm ess and so affirmthe
trial court’s judgnent.

At McPeak’s trial, evidence that he had driven the
Bl azer into the ditch cane from his nei ghbor O ara Johnson. She
testified that at approxinmately eleven that night a | oud crash
had drawn her to her porch fromwhere, under two yard |ights,
she had seen a “bronco-like” vehicle stranded in the ditch that
paral l el s the road between her home and McPeak’s. She had
i mredi ately reported the accident and then returned to her
porch. Monents | ater she had observed a man energe fromthe
driver’s side of the vehicle, wal k across McPeak’s yard, and
enter McPeak’s honme. Al though she could not see the man wel |
enough to identify him she testified that she was positive the
person she had seen was a man

McPeak testified that a friend, Sharon Hogue, had been
driving himhone that night when the vehicle had apparently hit
a soft spot along the edge of the road and had slid into the
ditch. Hogue had gone imedi ately to McPeak’ s house, he
clai med, but he had remai ned near the vehicle for a few m nutes

to check for a gasoline |leak. Having satisfied hinself that



there was no | eak, he had then wal ked across his yard and into
t he house.

Johnson testified, however, that Hogue had arrived at
McPeak’ s house, in her own car, several mnutes after the male
figure had energed fromthe weck and gone inside. Although
Johnson could not identify the man she saw energe from McPeak’ s
vehi cl e and enter McPeak’s house, we agree with the trial court
that her testinony permtted a rational juror to infer, beyond a
reasonabl e doubt, that the man was McPeak and that he had driven
t he Bl azer into the ditch.

Evi dence that McPeak had been intoxicated canme from
the two deputy sheriffs who responded to Johnson’s 911 call
The first deputy arrived within about fifteen m nutes of the
acci dent, the second about fifteen mnutes |later. Both officers
testified that McPeak had snell ed of al cohol, had had bl oodshot
eyes, and had had difficulty speaking and wal ki ng. Both had
beli eved that MPeak was intoxicated. Although McPeak denied
havi ng had any al cohol to drink that night and though Hogue and
anot her friend corroborated that denial, the officers’ testinony
permtted a rational juror to infer, beyond a reasonabl e doubt,
t hat McPeak had been under the influence of alcohol at the tine

he drove the Blazer into the ditch. The trial court did not



err, therefore, when it denied MPeak’s notions for a directed
verdict . 2

Fol  owi ng McPeak’ s arrest, the officers took himto
the Scottsville Medical Center so that bl ood m ght be drawn for
a blood test. At the center, MPeak initially consented to the
bl ood test and signed a police formto that effect. He refused
to sign a hospital form however, that provided, anobng ot her
t hi ngs, that he acknow edged responsibility to pay for having
hi s bl ood drawn and for any other services the nedical center
m ght provide. Because he refused to sign the acknow edgenent,
t he medi cal center refused to draw his bl ood.

Prior to trial, MPeak noved to exclude any evi dence
of this curtailed blood test. He conceded that ordinarily
evi dence of a DU suspect’s refusal to submt to a blood test is
admi ssible,® but clained that here it was not the blood test he
had refused, but the responsibility to pay for it. It would be
unfair under these circunstances, he contended, to permt the
Commonweal th to argue that his refusal indicated his
consci ousness of guilt.

Fi nding that McPeak’s refusal to sign the hospital’s

formconstituted a refusal of the blood test for the purposes of

2 Conmonweal th v. Benham Ky., 816 S.W2d 186 (1991).

3 Cormonweal th v. Hager, Ky., 702 S.W2d 431 (1986).




the inplied consent statute,* the trial court denied MPeak’s
suppression notion. At trial the court permtted the
Commonweal th to introduce rel ated evidence and to argue that a
sober person would not willingly forgo a test that woul d
establish his innocence. MPeak contends that the trial court
erred and that the Comonweal th’s use of the forgone-bl ood-test
evidence tainted his trial.

We agree with McPeak that the trial court erred.
Under the Inplied Consent Statute, KRS 189A. 103, a vehicle
operator in this State “consent[s] to one (1) or nore tests of
his bl ood, breath, and urine . . . if an officer has reasonable
grounds to believe that a [DUI] violation has occurred.” The
vehi cl e operator does not, however, consent to pay for the test.
The statute does not purport to require paynent for police-
initiated tests, and of course courts nust refrain fromreadi ng
into statutes any but the npst necessary inplications.® It is
doubt ful, noreover, that the state could lawfully require a DU
suspect to be financially responsible for the police-initiated

tests. One suspected of a crine enjoys our |law s presunption of

4 KRS 189A. 103.

> Beckham v. Board of Education of Jefferson County, Ky., 873
S.W 2d 575 (1994).




i nnocence.® It is the Cormonweal th’s burden to marshal evidence
of guilt by its own efforts and at its own expense.’ To be sure,
t hose convicted of crines may be required to repay some of what
t hey have cost the Conmonweal th, ® but before conviction the
burden of proof is in no sense to be shifted to the accused.
McPeak was thus under no obligation to agree to pay for the
Commonweal th’ s investigation, and his refusal to do so should
not have been equated with a refusal to submit to a blood test.?®
Evi dence of MPeak’ s cancel ed bl ood test was thus not
adm ssi bl e as evidence that he had refused the test. Ws it
adm ssi bl e on other grounds or should it have been excl uded, as

McPeak clains? The trial court did not address this question.

® Francis v. Franklin, 471 U S. 307, 85 L. Ed. 2d 344, 105 S. Ct.
1965 (1985).

" Cf. Commonwealth v. Stahl, 237 Ky. 388, 35 S.W2d 563 (1931)
(“The presunption of innocence goes with the defendant at al
times, and for all purposes after he is charged the sane as
before.”).

8 Cf. KRS 189A.050(1) Al persons convicted of violation of KRS
189. 010 shall be sentenced to pay a service fee of two hundred
dol lars ($200), which shall be in addition to all other

penal ties authorized by |aw

® Of. Transportation Cabinet v. Driver, Ky. App., 828 S.W2d 666
(1992) (DU suspect’s refusal to sign formrel easing hospital
fromcivil liability not to be equated with refusal to submt to
bl ood test); Sparling v. Director of Revenue, 52 S.W3d 11 (M.
App. 2001) (DU suspect’s refusal to pay for blood test not a
refusal of the test); WIt v. Commonweal th, 711 A 2d 590 (Pa.
Commv. 1998) (DU suspect’s refusal to pay for blood test not a
refusal of the test).




Arguably, whatever probative value MPeak’s refusal to sign the
hospital’s form may have had on the question of his

i ntoxi cation, that value was outwei ghed by the unfair, but not
unlikely, possibility that the jury would construe his

consci ousness of expense as a consciousness of guilt. W need
not decide this question, however, for even if the bl ood-test
evi dence shoul d not have been admitted, its adm ssion was a
harm ess error. !

As noted above, the Comonwealth’s case rested on the
testinonies of Cara Johnson and the two Deputies. The bl ood-
test evidence was sinply an addendum At nost, the bl ood-test
evi dence may be thought relevant to the credibility contest
bet ween the Commonweal th’s wi tnesses and McPeak’ s w t nesses, but
even on that question, this evidence was tangential and
curmul ative. Miuch nore inportant was evi dence of prior
statenents by McPeak and Hogue inconsistent with their trial
testinony, inconsistencies in their versions of when they had
been riding together, and their obvious notive for fabrication.
There is no reasonable |likelihood that the result of MPeak’ s
trial would have been different had the bl ood-test evidence been
excluded. Accordingly, we nust affirmthe May 28, 2002,

judgnment of the Allen Circuit Court.

10 KRE 403.

1 Ror 9. 24.



HUDDLESTON, JUDGE, CONCURS.

DYCHE, JUDGE, DI SSENTS.
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