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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCES.

BAKER, JUDGE: Roy Lee Wods appeals froman order of the
Jefferson Circuit Court denying his notion, filed pursuant to
Ky. R im P. (RCr) 11.42, to vacate his conviction and
sentence. Wods clainms he was denied effective assistance of
trial counsel due to counsel’s failure to object to a jury
instruction and request an adnonition concerning a statenent

made by a witness. W affirm



In early February 1995, Francis Gerald Thomas asked
Kenneth Furman to assist himin purchasing one kil ogram of
cocai ne for $27,000.00. Furman contacted Aaron MDuffie, who in
turn contacted Whods. Wods agreed to obtain the cocaine, sel
it to Thomas, and share sone of the profits with Furman and
McDuffie. Arrangenents were made to conplete this drug
transaction on February 8, 1995, at Trixie s Lounge on Preston
Hi ghway in Louisville, Kentucky.

On the day of the transaction, Wods, MDuffie and
Avery Graves arrived at Trixie's in a vehicle driven by Wods.
Thomas and Furman arrived at Trixie's in a vehicle driven by
Thomas. McDuffie testified that he, Wods and G aves net Thonas
and Furman at a pay phone inside Trixie s and directed Thomas
and Furman to the parking lot. Wods and Thomas went to
Thomas’ s vehicle while the remai ni ng nmen proceeded to Wods’
vehicle. Gaves got into the driver’'s seat and MDuffie got
into the front passenger seat of Wods' vehicle. Meanwhile,
Thomas gave Wods $27, 000.00. Wods pronptly took this noney to
his autonobile and placed it inside the trunk. Wods then gave
McDuffie and Furman $500. 00. When Furman inquired about the
| ocati on of the cocai ne, Wods infornmed Furman that he gave the
drugs to Thomas. Gaves, with McDuffie still in the front
passenger seat and Wwods in the back seat, then drove the Wods

vehicle out of the parking lot and north on Preston H ghway.

-2



Furman then returned to Thomas’s vehicl e where Thonas questi oned
himas to the whereabouts of the cocaine. Furman inforned
Thomas that he was told that Wods had al ready given the cocai ne
to Thomas. At this point, an infuriated Thomas, with Furman in
the front passenger seat, drove his vehicle out of the parking

| ot and north on Preston Hi ghway in hot pursuit of Wods’

aut onobi | e.

The two vehicles sped north on Preston H ghway, then
on Shel by Street, at speeds estimted between 70 and 100 m | es
per hour in a 35 mles per hour zone. Wods and Thomas al so
exchanged gunfire during this high-speed chase. The chase ended
when Graves drove the Wods vehicle through a red |ight at the
i ntersection of Shel by and Eastern Parkway and broadsi ded a
vehicl e operated by O ara MDonald. MDonald and her son,
Robert, were killed. Thomas drove his vehicle through the sane
i ntersection and collided with another vehicle being operated by
Kennet h Weat hers. Weathers’ vehicle sustained substantia
damage as a result of this accident. Both accidents were
wi tnessed by a police officer who arrived on the scene within
nonments. Graves was arrested at the scene after being pinned
behi nd the steering wheel of Wods vehicle. Wods was arrested
while hiding in a nearby Wiite Castle restaurant. MDuffie,
Furman and Thomas initially escaped fromthe scene, but they

were |later arrested. A search of the cars involved in the drug

-3-



transaction reveal ed $27,000.00 in cash in the trunk of Wods’' s
aut onobil e. The cocai ne was not found.

Wods was ultimately convicted of trafficking in a
controlled substance in the first degree, two counts of wanton
murder and first-degree crimnal mschief. The trial court
sentenced Wods to life inprisonnent on the wanton nurder
conviction and to | esser penalties for the other offenses, with
each sentence to run concurrently. Wods appeal ed his
convictions to the Kentucky Suprene Court, which affirnmed those
convictions on January 20, 2000, in a published opinion. See

Graves v. Commonweal th, Ky., 17 S.W3d 858 (2000), cert. denied

Wods v. Kentucky, 531 U S. 982, 121 S. C. 435, 148 L. Ed. 2d

442 (2000).

On July 12, 2001, Wods filed an RCr 11.42 notion to
vacate his conviction and sentence. In his notion, Wods
all eged that trial counsel provided ineffective assistance. The
trial court, w thout holding an evidentiary hearing, denied this
notion on April 30, 2002. This appeal follows.

On appeal, Wods brings two argunents for our review.
First, Wods argues that the trial court failed to properly
consi der and analyze his claimthat trial counsel provided
i neffective assistance by failing to object to an allegedly
defective trafficking in a controlled substance instruction that

was given to the jury by the trial court. Further, Wods
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asserts that trial counsel provided ineffective assistance by
failing to nake a notion in limne to exclude certain testinony
of a wtness and request an adnonition to the jury after the
statenment was nmade. W reject both argunents.

In order to prevail on a claimof ineffective
assi stance of counsel, a defendant nust satisfy a two-part test
showi ng both that counsel's performance was deficient and that
the deficiency resulted in actual prejudice resulting in a

proceedi ng that was fundanentally unfair. Strickland v.

Washi ngton, 466 U.S. 668, 104 S. C. 2052, 80 L. Ed. 2d 674

(1984); accord Gll v. Comonweal th, Ky., 702 S.W2d 37 (1985);

Fol ey v. Commonweal th, Ky., 17 S.W3d 878 (2000). "The critica

i ssue i s not whether counsel made errors but whet her counsel was
so thoroughly ineffective that defeat was snatched fromthe

hands of probable victory." Haight v. Commonweal th, Ky., 41

S.W3d 436, 441 (2001), citing United States v. Mirrow, 977 F.2d

222 (6th Gr. 1992). In considering a claimof ineffective

assi stance of counsel, the review ng court nust focus on the
totality of evidence before the jury and assess the overal

per f ormance of counsel throughout the case in order to determ ne
whet her the identified acts or alleged om ssions overcone the
presunption that counsel rendered reasonably professiona

assi stance. Haight, supra.




To establish actual prejudice, a defendant nust show a
reasonabl e probability that the outcone of the proceedi ng woul d

i kely have been different absent counsel's error. Strickl and,

supra. "A reasonable probability" is defined as a strong
I'i kelihood sufficient to underm ne confidence in the outcone of
the proceeding in light of the totality of the evidence. 1d.

Recently, in Fraser v. Commobnweal th, Ky., 59 S. W3d

448 (2001), the Kentucky Suprene Court enphasized that an
evidentiary hearing is required if there is a material issue of
fact that cannot be conclusively resolved by an exam nati on of
the trial court record. However, an evidentiary hearing is not
required in a post-conviction proceedi ng unless the novant
raises a material issue of fact which, if true, would satisfy

both elenents of the Strickland test. I d. Because of the

def endant's burden of establishing both deficient performance
and actual prejudice, a court need not address both factors if
t he def endant nakes an insufficient showi ng on either one and
shoul d di spose of an ineffectiveness claimon |lack of sufficient

prejudice if possible. 1d.; Brewster v. Commonweal th, Ky. App.,

723 S.W2d 863 (1986).

First, Wods argues that trial counsel was ineffective
for failing to object to the trafficking instruction given to
the jury. In support of this argunent, Wods asserts that no

evi dence was produced at trial to support the “alternative”
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t heori es that he manufactured, distributed, dispensed or
transferred cocai ne on February 5, 1995. \Wile Wods correctly
points out that his trial counsel failed to object to the
instruction at trial, the Suprene Court considered the
underlying nmerits of this argunent. In Gaves, the Court said:

Appel l ants assert that they were entitled to
directed verdicts of acquittal on their
respective charges of first-degree
trafficking in a controll ed substance,
because no cocai ne was ever found, thus
there was a failure of proof that any
control | ed substance either was sold or
transferred, or was possessed for the

pur pose of sale or transfer. They rely on

t hose cases which hold that an instruction
shoul d not be given on a theory which is
unsupported by the evidence. E.g., Butler v.
Commonweal th, Ky., 560 S.W2d 814 (1978);
Pilon v. Commonweal th, Ky., 544 S.W2d 228
(1976); Blaine v. Commonweal th, Ky., 459
S.W2d 759 (1970).

It is unnecessary for a conviction of
trafficking in a controll ed substance that
the controll ed substance be seized by the
police or that it be introduced at trial.
Convi ction can be prem sed on circunstantia
evi dence of such nature that, based on the
whol e case, it would not be clearly
unreasonable for a jury to find guilt beyond
a reasonabl e doubt. Howard v. Commonweal t h,
Ky. App., 787 S.W2d 264 (1989). In this
case, the jury was instructed that they
could find each defendant guilty as either
princi pal or acconplice under alternative
theories of crimnal liability, i.e.,
trafficking by sale or transfer, or
trafficking by possession with intent to
sell or transfer. KRS 218A 1412(1); KRS
218A.010(28). MDuffie testified that Wods
told himprior to arriving at Trixie's
Lounge that he had the cocaine and that he
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intended to sell it to Thomas. That
testinmony al one supports Wods's conviction
of trafficking by possession with the intent
to sell. Howard v. Conmonweal th, supra.
There was anpl e evidence that Thomas gave
Wods $27, 000.00 for the purpose of
pronoting a sale of cocaine to himby Wods.
That was sufficient evidence to convict
Thomas of conplicity to first-degree
trafficking. KRS 502.020(1). Likew se,

G aves was present in the vehicle when Wods
told McDuffie that he had the cocai ne which
he intended to sell to Thomas; G aves
participated in directing Thomas and Fur man
to the parking |ot where the transaction
woul d take place; and Graves then positioned
hi msel f behind the wheel of Wods's car, a
fact fromwhich a jury could infer an intent
to aid and abet the conm ssion of the

of fense by acting as the getaway driver in
the event of the need for a hasty departure.
That was sufficient circunstantial evidence
to convict Graves of conplicity to first-
degree trafficking. See Skinner v.
Commonweal th, Ky., 864 S.W2d 290 (1993). As
for the failure of the police to find any
cocai ne at the scene, the jury could have
bel i eved that Wods, MDuffie, Thomas or
Furman, all of whomtenporarily escaped, did
so With the cocaine in his possession.

Graves, 17 S.W3d at 862.

The Suprenme Court’s findings nmake it clear to us that

Whods’ argunent fails both prongs of the Strickland anal ysis.

First, Wods failed to denonstrate that counsel’s failure to
object to the tendered instruction was deficient performance.
The instructions allowed the jury to convict Wods of first-
degree trafficking in a controlled substance if and only if it

beli eved that Whods trafficked in cocaine. These instructions



al so defined “traffic” to mean “to manufacture, distribute,

sell, transfer or possess with intent to nmanufacture,

di stribute, dispense or sell” cocaine. As the Court clearly
points out in Gaves, the tendered instruction was found to have
been proper. Mreover, MDuffie testified that Wods previously
informed himthat he possessed cocaine and intended to sell it
to Thomas. Thus, the Suprene Court determ ned that MDuffie’'s
testinmony al one properly supported Wods’ trafficking
conviction. Also, the Suprene Court pointed out that, since the
police failed to find cocaine at the accident scene, the jury
could then believe that Wods, Thomas, Furman or MDuffie
escaped with the cocaine in their possession. At this point,
the evidence is sufficient that Wods either sold or possessed
cocaine with the intent to sell it to Thomas. Kentucky |aw
clearly places no obligation upon trial counsel to nmake usel ess

obj ections or ask for needless instructions. Releford v.

Commonweal th, Ky. App., 558 S.W2d 175 (1977). G ven the

Suprene Court’s analysis of this issue, any objections nade by
trial counsel concerning the trafficking instructions would have
been futile. Thus, trial counsel cannot be deficient by failing
to make a usel ess obj ection.

Second, even if Wods coul d denonstrate that tri al
counsel s perfornmance was sonehow deficient, there is no

evidence in the record that Wods was prejudi ced. The evidence
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produced at trial, primarily from MDuffie's testinony, clearly
supported Wods' trafficking conviction. 1In light of this
strong evidence, Wods has failed to denonstrate that, absent
counsel’s alleged error, there was a “reasonabl e probability”

that the jury would have acquitted him Norton v. Conmonwealth,

Ky., 63 S.W3d 175, 177 (2001). Since counsel’s failure to
object to the trafficking instruction did not actually prejudice
this defendant, we nust reject his claimof ineffective

assi stance of counsel on this ground.

For his second assertion of error, Wods argues that
trial counsel provided ineffective assistance by failing to nmake
a notion in limne to exclude certain testinony froma w tness
and failed to nove the court for an adnonition after the w tness
made the objectionable statenent. W disagree.

During trial, MDuffie was asked to explain why he was
not nore forthcomng with the police when officers asked hi mwho
had fired the shots from Wods’ vehicle during the high-speed
chase through the streets of Louisville. Eventually, MDuffie
expl ai ned that he did not informthe police that Wods was
firing the gun “[p]robably because | knew that he [Wods] wasn’t
supposed to have a gun.” Trial counsel imrediately objected and
requested a mstrial. The trial court overruled the notion.

Whods, on direct appeal to the Kentucky Suprene Court,

argued that the trial judge inproperly denied his notion for a
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mstrial after the prosecutor inproperly elicited infornmation
showi ng that Wods was a convicted felon. The Suprene Court
held that a mstrial was unnecessary because the jury was never
actually inforned that Wods was a convicted felon. Gaves, 17
S.W3d at 858. The Suprene Court also noted that this type of
evidentiary error was easily cured by an adnonition to the jury

to disregard the testinony. 1d., citing Huddl eston v.

Commonweal th, Ky., 251 Ky. 172, 64 S.W2d 450 (1933); day v.

Commonweal th, Ky. App., 867 S.W2d 200 (1993). Trial counse

failed to request an adnonition. Gaves, 17 S.W3d at 858.

In the matter currently before us, Wods argues that
trial counsel’s performance was both deficient and prejudicial
because he failed to request an adnonition so that the jury
woul d disregard this portion of McDuffie s testinony. Wods,
however, has not proven that he was actually prejudiced by tria
counsel’s failure to request an adnonition because there is no
indication that the result would have been different. The
Suprene Court noted that the nere nention by MDuffie that he
knew Whods was not to be in possession of a gun, w thout further
expl anation, did not informthe jury that Wods had previously
been convicted of a felony. Wods nerely specul ates that the
jurors understood this coment to nean that Wods had been
previously convicted of a felony or was guilty of commtting

prior bad acts. RCr 11.42 exists to provide a forumfor known
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gri evances, not to provide an opportunity to research for

grievances. Foley, 17 SSW3d at 884; Glliamv. Commonweal th,

Ky., 652 S.W2d 856, 858 (1983). By engaging in speculation, it
is apparent that Wods failed to plead his claimwth

“sufficient specificity to generate a basis for relief.” Lucas

v. Commonweal th, Ky., 465 S.W2d 267, 268 (1971). Based upon

this speculation, the trial court properly denied an evidentiary
heari ng because RCr 11.42 should not serve as a fishing

expedition. Glliam supra. Since Wods did not adequately

support his assertions, he failed to overcone his burden in this
matter.

Moreover, trial counsel’s decision not to seek an
adnoni ti on was not deficient performance. Defense attorneys
frequently choose not to seek an adnonition to avoid draw ng
additional attention to a negative revelation. Further, we note
t hat Wbods does not suggest an appropriate adnonition, and we
are not persuaded that defense counsel nmade the wong deci sion
by choosing not to seek a jury adnonition. Counsel’s failure to
pursue an adnonition may be deened a reasonable trial strategy

and cannot be chall enged as ineffective assistance. Strickland,

460 U.S. at 691, 80 L. Ed. 2d at 659-96. Thus, we refuse to
retry this case and second guess trial counsel as to what he
shoul d have or should not have done at the tine. Dorton v.

Commonweal th, Ky., 433 S.W2d 117 (1968).
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Wods al so asserts that trial counsel’s performnce
was so deficient as to cause a breakdown in the adversary
process of the trial. This argunent is sinply without nerit in

that Whods failed to neet his burdens under Strickland. Wods

did not prove that he received defective performance or that he
was actually prejudiced in any way. Were the record does not
sustain the contention that the representati on by appointed
counsel was inadequate, Wods is not entitled to relief. Dawson

v. Commonweal th, Ky., 498 S.W2d 128 (1973).

For the foregoing reasons, the order of the Jefferson

Crcuit Court is affirned.
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