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BEFORE: BUCKI NGHAM MANULTY, AND PAI SLEY, JUDGES.

McANULTY, JUDGE. Appellant M neral Managenent G oup appeal s the
judgrment in the Boyd Grcuit Court following a jury trial in
which it was found to have abandoned the natural gas |eases on
the properties of appell ees Dovie Chandler, and of Cyde E. and
Anna Newman. On appeal, appellants argue that there was

i nsufficient evidence of abandonnent, the court inproperly

instructed the jury on the | aw of abandonnment, and the award of



attorney fees was inproper. W affirmin part, reverse in part
and remand.

Appel lants first argue that there was insufficient
evidence to submt the issue of abandonnent to the jury. They
contend that the period of inactivity at the | eased properties
in question was explained by their evidence at trial. They
argue that the | eased prem ses were never relinquished. They
further contend that the trial court erred in allow ng proof of
forfeiture for breach of the lease itself to substitute for
proof of abandonnent at trial.

Abandonnent is the intentional and actua

relinqui shent of the | eased premises. Hroc Program Inc. v.

Robertson, Ky. App., 40 S.W3d 373 (2000). The intention to
abandon nmust be shown by clear, unequivocal and deci sive

evi dence in order for an abandonment to be established. Caneron
v. Lebow, Ky., 366 S.W2d 164, 165 (1962). The burden of proof

is on the one relying on the abandonnent. Browning v.

Cavanaugh, Ky., 300 S.w2d 580 (1957). To constitute
abandonnent by a | essee, there nust be shown both an intention
t o abandon and actual relinquishnent of the |eased preni ses.

Fuqua v. Chester QI Co., Ky., 246 S.W2d 1007, 1008 (1952).

Mere | apse of tinme and nonuse are not, alone, enough to
constitute abandonnment of oil and gas | easehold interests. Pro

Gas, Inc. v. Har-Ken G| Co., Ky., 883 S.W2d 485, 488 (1994).




The standard of review of a judgnent entered upon a
jury verdict is limted to determ ning whether the trial court

erred in failing to grant a directed verdict. Lews v. Bl edsoe

Surface Mning Co., Ky., 798 S.W2d 459 (1990). W have

reviewed the evidence in this case and we conclude that the
trial court did not err in submtting the case to the jury.
Appel I ant did show through letters that it had been trying to
find new purchasers for their Boyd County wells, of which the
Chandl er and Newman wells were two. But the jury could have
bel i eved that the Chandl er and Newran wells had been abandoned
due to appellee’'s failure to maintain the wells or correct the
damage whi ch had occurred to themfromoil getting into the
lines. W agree with the trial court that a question as to
abandonnent was presented, and affirmthe trial court’s denial
of a directed verdict to appellant.

Next, appellant argues that the trial court erred in
instructing the jury as to the issue of abandonnent. The tria
court determ ned that this was an action in equity, in which the
jury must find certain facts before the court rendered a
judgnment. The conpl ained of interrogatories read as foll ows:

| NTERROGATORY NO. 2
Do you believe fromthe evidence that

M neral s Managenment Group, Inc. intended to

and di d abandon the property of the

Chandl ers for any substantial period of
time?



| NTERROGATORY NO. 3
Do you believe fromthe evidence that

M neral s Managenent G oup, Inc. intended to

and di d abandon the property of the Newran’s

[sic] between 9/15/95 and 6/29/97 for any

substantial period of tinme, w thout the

intent to resune operation of the wells

within that tine or a reasonable tine

thereafter?
Appel I ant argues that the instruction is erroneous because,
under the case law, the jury needed to find that appell ant

intended to and di d abandon the property for |onger than “a
substantial period of tinme.” Appellant argues the jury was
required to find that appell ant abandoned the property on a
per manent basis. Appellant tendered instructions in which the
jury woul d have been required to deci de whether they believed
that M nerals Managenent G oup intended to resume operation of
the well at sonme tinme in the future

The purpose of instructions is to informthe jury of
what it nust believe fromthe evidence in order to resolve each

di spositive factual issue in favor of the party who bears the

burden of proof as to that issue. Wbster v. Commonweal th, Ky.,

508 S.wW2d 33 (1974). W agree that the jury interrogatories
did not accurately state the | aw of abandonnment to the jury in
order for themto nmake a neaningful finding. Appellant is
correct that abandonment nust be acconpanied by an intent to

give up permanently one’s claimto the property. R ce v. Rice,

243 Ky. 837, 50 S.W2d 26, 30 (1932). The jury could have



responded in the affirnmative to the interrogatories believing
that the appellant intended to and di d abandon the property for
a substantial period of tinme and for sonme tinme thereafter, yet
the jury could al so have believed that appellant naintai ned an
intention to return to the property and resune production. |If
so, then such a factual finding should not have produced the
j udgnment that an abandonnent occurred. Thus, we believe the
interrogatories did not sufficiently informthe court of the
jury’'s findings as to appellant’s intent. As a result, we find
that the jury instructions were erroneous and prejudicial, and
we reverse on this issue.

Finally, appellant argues that the trial court erred
i n awardi ng appel |l ees attorney fees as damages in this case.
Kent ucky follows the general rule which does not permt the
al | omance of attorneys' fees in the absence of a statute or

contract expressly providing therefor. Holsclaw v. Stephens,

Ky., 507 S.W2d 462, 480 (1973); Craig v. Keene, Ky. App., 32

S.W3d 90 (2000). In the case at bar, no contract or statute
has been cited which would provide for the award of attorney
fees. Thus, attorney fees were not authorized. Furthernore, we
do not find any equitable doctrine whereby the award of attorney

fees could be supported in equity. Kentucky State Bank v. AG

Services, Inc., Ky. App., 663 S.W2d 754 (1984). Therefore, we




agree that the trial court erred in awarding attorney fees as a
matter of equity in this case.

Finally, appellant filed a notion to strike appell ees’
brief due to the inclusion therein of a docunent as an exhibit
whi ch appel |l ant says was not admtted at trial nor included in
the record on appeal. Additionally, appellant argues that
appel l ees referred to the closing argunents of counsel in their
brief which also were not nmade part of the record on appeal .

Qur review of the trial videotape and the exhibit binder shows
that the letter was not admtted into the record as part of the
testimony of Doug Ham lton of the Departnent of M nes and

M nerals. Therefore, the docunment on page 19 of the appendi x of
appel | ees’ brief should be stricken fromthe brief, and not be
consi dered as evidence in the appeal.

For the foregoing reasons, we reverse the judgnent of
the Boyd Circuit court and remand for further proceedi ngs
consistent with this opinion.

I T 1S HEREBY ORDERED t hat the docunent on page 19 of
t he appendi x of appellees’ brief be and the sane is hereby

stricken fromsaid brief.

ENTERED: May 30, 2003 /sl WlliamE. MAnulty
JUDGE, COURT OF APPEALS




PAI SLEY, JUDGE, CONCURS.

BUCKI NGHAM JUDGE, CONCURS | N PART AND DI SSENTS I N
PART AND FI LES SEPARATE OPI NI ON

BUCKI NGHAM JUDGE, CONCURRI NG | N PART AND DI SSENTI NG
IN PART: | respectfully dissent fromthe portion of the
maj ority opinion that reverses and remands for a new trial due

to the erroneous jury instructions. Although the instructions

may not have been perfect, | do not believe that the jury was
msled. | concur with the remaining portions of the majority
opi ni on.

BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
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