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BEFORE: BARBER, McANULTY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Hazel Conner (Conner) appeals fromthe judgnent
of the Jefferson GCircuit Court follow ng the conclusion of a
jury trial, specifically the trial court’s rulings admtting
evi dence of previous nedical exam nations and the court’s
failure to instruct the jury on the intentional tort of battery.
We affirm

In May 1998, Conner sought nedical treatnent from her

regul ar physician, Dr. Mark Weeler, for a bunp between her



vagi na and rectum Dr. Weeler referred her to a gynecol ogi st,
Dr. Sylvia Beinfohr, who perfornmed an eval uati on whi ch incl uded
a rectal exam nation and determ ned that Conner had devel oped a
peri anal abscess, or cyst. Dr. Beinfohr |anced and drained the
cyst, prescribed antibiotics, and instructed Conner in caring
for her condition. After follow ng the course of treatnent
prescri bed, Conner suffered a recurrence of the condition with
severe pain. She again sought the advice of Dr. \Weel er who
referred her to Dr. Syam Chilukuri, a colorectal surgeon, for
further treatnent.

Dr. Chilukuri undertook an initial exam nation of
Conner on August 31, 1998. This exami nation included an
anorectal exam which reveal ed henorrhoi ds and an opening in the
cystic area. His exam nation was, admittedly, limted due
Conner’s intense pain, and Dr. Chilukuri felt he could not make
a conclusive diagnosis. He suspected that the opening
represented a fistula, which is an abnormal passage between two
organs. However, the existence of synptons inconsistent with
t hat condition caused sone doubt; therefore, he recommended an
exam nation under anesthesia, with the understanding that a

fistul otomy would be performed if a fistula were confirmed.?®

! The exact nature of the treatment recommended by Dr. Chilukuri is disputed.
The parties agree that at |east the fistul otony was di scussed. Conner argues
that no other procedures were discussed. Dr. Chilukuri testifies otherw se.

We note that the jury found that Dr. Chilukuri was not negligent in his

exam nation or treatment of Conner.



The exam nation took place on Septenber 25, 1998,
during which Dr. Chilukuri discovered |arge henorrhoids and two
anal fissures. He perforned two surgical procedures, a
sphi ncterotony and a henorrhoi dectomy, to correct these
conditions. After the procedures were conpl eted, Conner began
suffering from| eakage, incontinence, and pain associated with
bowel novenents. These synptons have been attributed to the
conbi nati on of the sphincterotony—which procedure involves, in
part, the intentional cutting of the internal sphincter nuscle—
and a pre-existing defect in Conner’s external sphincter nuscle,
believed to have been caused during a difficult child-birth
twenty years earlier, which was “unmasked” by the surgery. Dr.
Chil ukuri did not discover this defect in Conner’s externa
sphincter nuscle prior to proceeding with the surgica
pr ocedur es.

Conner filed suit against Dr. Chilukuri on Cctober 22,
1999, alleging that Dr. Chilukuri was negligent in his
treatment, resulting in injury. More specifically, Conner’s
cl aimwas based upon Dr. Chilukuri’s failure to obtain her
conpl ete obstetric history, discover the defect in her externa
sphincter nuscle, discuss/advise her of alternative treatnent
options and the risks associated therewith, and obtain her
consent for the procedures performed. The parties disagreed as

to many of the facts regardi ng the physician-patient
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rel ati onship between Conner and Dr. Chilukuri. After the jury’'s
verdi ct was rendered, judgnent was entered in favor of Dr.
Chi l ukuri, and this appeal followed.

Conner first argues that the trial court erred when it
inproperly admtted evidence of previous OB/ GYN exam nati ons.
She contends that the evidence | acked any probative val ue,
rendering it irrelevant, and that the potential prejudice from
its msuse by the jury outwei ghed any probative value it may
have carried. W find no nerit in this argunent.

Kent ucky Rul e of Evidence (KRE) 401 defines “rel evant
evi dence” as “evi dence having any tendency to nmeke the existence
of any fact that is of consequence to the determ nation of the
action nore probable or | ess probable than it would be w t hout
t he evidence.” Such evidence is generally adm ssible pursuant
to KRE 402. However, this general rule is nodified by KRE 403,
whi ch permts the exclusion of relevant evidence “if its
probative value is substantially outwei ghed by the danger of
undue prejudice, confusion of the issues, or msleading the
jury. . . .7 Professor Lawson’s book on the Kentucky Rul es of
Evi dence indicates that the Rules “plainly manifest[] a tilt of

n 2

the | aw toward adm ssi on over excl usi on. R. Lawson, The

2 Prof essor Lawson describes this tilt toward admi ssion as “powerful” in
regard to KRE 401. Lawson, supra, § 2.05 at 53. Furthernore, KRE 403 should be
used only “sparingly” to exclude relevant evidence: “In weighing the probative

val ue of evidence agai nst the dangers and consi derations enunerated in Rule 403
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Kent ucky Evi dence Law Handbook, 8 2.10 at 57 (3rd ed. 1984). A
determ nati on of whether evidence is relevant is one “which
rests largely in the discretion of the trial court. . . .7

Green River Electric Corp. v. Nantz, Ky. App., 894 S.W2d 643,

645 (1995)(quoting A ens Falls Insurance Conpany v. QOgden, Ky.,

310 S.W2d 547 (1958).
“[ Al buse of discretion is the proper standard of

review of a trial court’s evidentiary rulings.” Goodyear Tire

and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 577 (2000); see

al so Nantz, 894 S.W2d at 645, “This court will not disturb a

| ower court's discretionary ruling on appeal absent an abuse of
di scretion.” Lawson, supra, 8 2.00 at 22 (2nd ed. 1984)). Such
relief, however, is rare.® Lawson, supra, § 2.05 at 55 (“Abuse
of discretion is not often found.”). The test for abuse of

di scretion is “whether the trial judge's decision was arbitrary,
unreasonabl e, unfair, or unsupported by sound |egal principles.”*

Thonpson, 11 S.W3d at 581 (citation omtted). Review of

evidentiary rulings is further limted by KRE 103(a), which

the general rule is that the bal ance should be struck in favor of admission.” Id.
§ 2.10 at 57-58 (citations ontted).

3 The deference granted to the trial judge' s exercise of discretion is not

i ntended to suggest that trial judges have an arbitrary power to wield over
rel evancy issues; it is not intended to suggest that there is no
reviewability of relevancy determ nations. It is intended only to suggest
that relevancy battles nmust be vigorously fought in the trial court and that
the likelihood of relief on appeal is renpte.

Lawson, supra, 8§ 2.05 at 55.

4 Professor Lawson argues that “the trial judge is entitled to an ‘enlarged
amount of deference’ in bal ancing probative val ue agai nst harnful effects,
and that the discretion granted by Rule 403 is ‘broad’ and ‘considerabl e.
Id. § 2.10 at 59.



provides that “[e]rror may not be predicated upon a ruling which
admts or excludes evidence unless a substantial right of the
party is affected. . . .7

In order to prevail at trial, Conner needed to
convince the jury that Dr. Chilukuri was negligent, i.e., that
he failed “to exercise the degree of care and skill ordinarily
expected of a reasonably conpetent Colon and Rectal Surgeon
acting under the sanme or simlar circunstances.” Record, p. 808
(Jury Instruction No. 1). Conner sought to prove this through
the testinmony of Dr. Wayne Tuckson,® who testified that the pre-
exi sting defect in Conner’s external sphincter was “obvious.”
Dr. Chilukuri sought to rebut this testinmony, in part, through
t he adm ssion of the evidence now in dispute.

6 “evi dence need

To nmeet KRE 401’ s test of rel evancy,
not even be noderately probative of a pertinent proposition.
Rel evance is established by any showi ng of probativeness,
however slight.” Lawson, supra, 8 2.05 at 53 (enphasis added).
Sonmething is “obvious” when it is “[e]lasily discovered, seen, or
understood; readily perceived. . .; plain; patent; apparent

.” Black’s Law Dictionary 972 (5'" ed. 1979). ©Dr. Tuckson's

description of Conner’s condition as “obvious” inplies that, at

° Dr. Tuckson becanme Conner’s treating physician after her |ast appointnent
with Dr. Chilukuri.

6 “* Rel evant evi dence’ means evi dence having any tendency to nmake the

exi stence of any fact that is of consequence to the deternination of the
action nore probable or |ess probable than it would be w thout the evidence.”
KRE 401.



the very | east, any physician exam ning the general area of the
def ect shoul d have discovered it. Dr. Chilukuri sinply sought
to denonstrate that the defect was not as obvious as Dr.
Tuckson’ s testinony suggested, at |east not so obvious that

ot her physicians exam ning the sane general area also failed to
di scover its existence.’ Furthernmore, Dr. Chilukuri’s expert,
Dr. James Moss, testified that previous gynecol ogica

exam nations were factors he considered in his review of the
case. The evidence of other b/ Gyn exam nations was rel evant.
Its adm ssion was not an abuse of discretion.

This rel evant evidence, however, may be excl uded
pursuant to KRE 403 if its prejudices outweighs its probative
val ue. Conner argues that the introduction of this evidence
m sl ed or confused the jury when it inproperly allowed the jury,
“in derogation of the Court’s instructions, to nmeasure the
performance of a colorectal physician . . . by the standards
applicable to an b/ Gyn” and that this potential for m suse by
and confusion of the jury “far outwei ghed” its probative val ue.
Brief for Appellant, pp. 10-11. This, it is argued, warrants

its exclusion. W disagree.

" The b/ Gyn exami nations in issue include some during which a rectovagi nal
exam nati on was performed. Expert testinony revealed that a rectovagi nal
exam nation performed by an Ob/Gyn is not identical to a rectal exam nation
performed by a colorectal surgeon. It does, however, focus on the area

bet ween the rectum and vagi na, the same area in which Conner’s defect was

| ocated. The specifics of a rectovagi nal exam nation were disputed, but we
find such dispute uninportant.



The trial court instructed the jury to neasure Dr.
Chil ukuri’s performance agai nst that of other Col on and Rect al
Surgeons.® In Kentucky, it is presumed that the jury will follow

the instructions issued to it by the trial court. Johnson v.

Commonweal th, Ky., 105 S.W3d 430, 436 (2003) (citing Scobee v.

Donahue, Ky., 164 S.W2d 947, 949 (1942) (“It is to be assuned
that the jury . . . followed the evidence and instructions in
their entirety.”); United States v. Davis, 306 F.3d 398, 416
(6th Gr. 2002)(“Juries are presuned to follow the instructions
they are given.”) W believe the trial court did not abuse its
di scretion in overruling Conner’s objection.

Conner al so argues that the trial court erred when it
refused to instruct the jury on the intentional tort of battery.
Specifically, Conner clains that she never consented to the
surgi cal procedures perfornmed by Dr. Chilukuri. Despite the
fact that she did not include a claimof battery in her
conpl aint, never attenpted to anend her conplaint to include
that claim failed to tender adequate instructions for a battery
claim and failed to request an instruction on battery when she

objected to the trial court’s instructions, Conner now argues

8 The trial court instructed the jury as follows:
Instruction No. 1
It was the duty of Defendant, Syam S. Chilukuri, MD.,... to
exerci se the degree of care and skill ordinarily expected of a
reasonably conpetent Col on and Rectal Surgeon acting under the
same or simlar circumstances.
Record, p. 829 (enphasis added).



that the trial court erred when it failed to instruct the jury
on battery because the evidence presented at trial was sufficient
to warrant an instruction. W disagree.

Conner’s position is untenabl e because she failed to
preserve the error. The requirenents for preservation are
codified in Kentucky Rule of Gvil Procedure (CR) 51(3):

No party may assign as error. . .the failure

to give an instruction unless he has fairly

and adequately presented his position by an

of fered instruction or by notion, or unless

he nmakes objection before the court

instructs the jury, stating specifically the

matter to which he objects and the ground or
grounds of his objection.

Because Conner failed to tender an adequate instruction or to
state specifically the matter and grounds of her objection, she
is not entitled to relief.

Conner’ s anended tendered jury instructions were
i nadequat e because they departed from Kentucky’'s rule requiring
instructions to be limted to the “bare bones,” Hanby v.

Uni versity of Kentucky Medical Center, Ky. App., 844 S.W2d 431,

433 (1992), and because they failed to fairly and adequately

present her position. “Bare bones” instructions do not include
“an abundance of detail,” but rather, provide a “skeleton [that]
may then be fleshed out by counsel on closing argunment.” |d.

These skel etal instructions should not include specifically

enunerated duties. 1d. Conner’s instructions violated this



principle. See Plaintiff’s Anended Tendered Jury |nstructions,
Record at 819-26.

Furthernore, only a negligence instruction was
tendered. See Record at 820 (Instruction Il). Conner’s

citation of Vitale v. Henchey, Ky., 24 S.W3d 651 (2000), in

subpart (3) of that instruction is significant.® In Vitale, the
Suprenme Court recognized an action for negligence where the
physician failed to obtain the patient’s infornmed consent and an
action for battery where a procedure was perfornmed w thout
consent. ' Id. at 656. While the distinction between consent
and inforned consent may be subtle,* Vitale clearly denonstrates
t hat these present separate causes of action. |Id.

Because Conner cited to Vitale in her negligence

instruction, we believe that she was attenpting to enunerate the

duty to obtain inforned consent as part of her negligence claim

® The area of the | aw regarding consent in tort cases, especially medica
torts, has recently been the source of confusion. After the Legislature
enacted the Informed Consent statute, KRS 304.40-320, doubt arose as to

whet her the traditional approach for renedying a physician's failure to

obtain the patient’s consent as an intentional tort prem sed upon a battery
action, had been subsuned by informed consent, an approach treating the issue
as a negligence action. See Leibson, Kentucky Practice, Vol. 13, Tort Law 8§
10. 21 at 147-48; KRS 304.40-320. The Suprene Court, however, resolved these
guestions in Vitale.

"“Vitale held that the circumstance where the patient did not consent to a

particul ar surgeon performng a procedure is “wholly distinguishable fromcases in
whi ch the physician obtains consent, but fails to disclose the risks of surgery to
a patient.” 24 S.W3d at 655. The Court noted that “nothing in case |aw or
secondary sources...suggest[s] that the doctrine of infornmed consent has displaced
the common | aw renedy of battery in cases of no consent.” |d. at 657

1 Consent occurs when a patient agrees to allow a physician to perform an
exam nation or treatment. See Vitale, 24 S W3d at 656. Inforned consent

i nvol ves such consent with the patient’s “general understanding of the
procedure...acceptable alternative procedures or treatnments and substantia
risks...inherent in the proposed treatnments....” KRS 304.40-320(2).
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After a careful review of Conner’s testinony on the issue of
consent and the argunents of counsel in requesting a Vitale
negl i gence instruction, we conclude that Conner never sought an
instruction on the intentional tort of battery. Thus, she did
not “fairly and adequately” present her position in an offered
i nstruction.

This failure, alone, does not preclude Conner from
assigning error on appeal under CR 51(3). However, when
conbined with her failure to state specifically the grounds for
her otherwise tinely objection to the trial court’s
instructions, as required by the Rule, Conner failed to preserve
the issue. I1d. Her objection did not even contain the words

“intentional tort” or “battery.” Such has precluded reviewin

simlar circunmstances. Brumey v. Richardson, Ky., 273 S. W 2d

54, 56 (1954)(“the instructions offered by himdid not nake
clear his position on the specific question of right of way; in
fact, they did not even contain the words 'right of way'.
Because the grounds of appellant's objections to the
instructions given by the court were neither stated by him at
the tinme he objected, nor made clear in the instructions offered
by him the appellant is not in a position to assert the one

error he conplains of. . . .7).
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VWil e Conner referred to Vitale in her objection,?!? she
did so in her argunent for a nore-detail ed negligence
instruction than the one offered by the trial court. Therefore,
because i nformed consent is a negligence issue and | ack of
consent inplicates the intentional tort of battery, we nust
assunme that Conner was arguing for instruction on the forner.
Furt her evidence of Conner’s neaning can be garnered from her
tendered instructions, which, as described above, operated
solely within a negligence franmework. |f Conner neant to object
on the basis of her entitlenent to a battery instruction, her
| ack of specificity cannot be excused and is fatal to her
appeal. She had nyriad opportunities to clearly state her
objection (or otherwi se nmake a battery claim. Her failure
stripped the trial court of its opportunity to avoid potentia

error, which is the object of the rule. Chaney v. Slone, Ky.,

345 S.W2d 484, 486 (1961). Conner failed to preserve this
i ssue for appeal.

Furt hernore, we hold that Conner was not entitled to
an instruction on the intentional tort of battery. CR 15.02
all ows for anendnent of a party’s pleadings at any point, even

after trial, to conformto the evidence. Essentially, a party

12 Conner objected to the court’s instructions and requested a “Vitale
instruction.”

13 As explained, infra, we do not think Conner was entitled to anend her

pl eadi ngs to conformto the evidence pursuant to CR 15.02. Thus, regardless
of preservation, Conner was not entitled to an instruction on the intentiona
tort of battery.
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is entitled to an instruction on any issue not raised by the
pl eadi ngs, but tried by the express or inplied consent of the
parties. See CR 15.02.

The issue of |lack of consent was not tried by the
express or inplied consent of the parties. Trial by express
consent occurs where the parties, expressly, treat an issue as
rai sed and address proof toward the adjudication of that issue.

Thomas v. Thomas, Ky., 379 S.W2d 743, 748 (1964). \Were a

party fails to object to the introduction of evidence on an
i ssue not raised in the pleadings, he inpliedly consents to the

trial of the issue. Blakeman v. Joyce, Ky., 511 S.W2d 112, 114

(1974) .

Evi dence of informed consent and | ack of consent are,
necessarily, simlar. W hold that there could be no inplied
consent because Dr. Chilukuri could not even have been aware
that an i ssue extraneous to the pleadings was bei ng present ed.

Wil e the Kentucky Suprene Court rejected this position in Nucor

Corp. v. General Elec. Co., Ky., 812 S . W2d 136, 146 (1991), we

di stingui sh that case fromthe one sub judice, because in Nucor,
the prevailing party asked and was allowed to anend its

pl eadi ngs. Here, Conner never attenpted to amend her pleading
to include a claimfor battery. Dr. Chilukuri would have
suffered prejudi ce because he was unaware of the need to and,

t hus, “unable to present a defense which would have been
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otherwi se available.” See Id. Conner was not entitled to an
instruction or an anendnent to the pl eadi ngs because the issue
of lack of consent was not tried by the express or inplied
consent of the parties.

Most inportantly, Conner’s failure to raise the issue
of battery prior to asserting it as a basis of error on appea
deprived the trial court of an opportunity to rule on whether
t he evidence presented at trial supported a battery instruction.
“I't is an elenentary rule that trial courts should first be
gi ven the opportunity to rule on questions before those issues

are subject to appellate review Akers v. Floyd County Fiscal

Court, Ky., 556 S.W2d 146 (1977); Pittsburg and M dway Coa

M ni ng Conpany v. Rushing, Ky., 456 S.W2d 816 (1969); Kaplon v.

Chase, Ky. App., 690 S.wW2d 761 (1985); Carr v. G ncinnati Bell

Inc., Ky. App., 651 S.W2d 126 (1983).” Swatzell v. Natura

Resources and Environnmental Protection Cabinet, Ky., 962 S. W 2d

866 (1998). Conner’s failure to present the issue of her
entitlement to a battery instruction to the trial court
precl udes our consideration of its nerits on appeal.

For the foregoing reasons, the judgnent of the
Jefferson Gircuit Court is affirned.

BARBER, JUDGE, CONCURS.

MEANULTY, JUDGE, CONCURS | N RESULT ONLY.
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