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BEFORE: BAKER, BARBER, AND JOHNSON, JUDGES.
BAKER, JUDGE. Gary Buis brings this appeal froma My 11, 2002,
order of the Casey GCircuit Court. W affirm
The present controversy surrounds a | and contract
wher eby appel |l ees purported to convey appellant two tracts of
| and contai ning approxi mately 147 acres. Appellees had
previ ously conveyed these two tracts of land to Vicky and Terry

Cox in 1994. However, appellees deened the Coxes to be in



breach of their contract and reacquired the property through
“self-help.” Appellees then conveyed the property to appellant;
appel l ant entered and took possession of the property. As a
result, the Coxes filed a conplaint in the Casey Circuit Court
(Gvil Action No. 98-Cl-00107). Therein, they alleged that
appel | ees breached the [ and contract and had wongfully retaken
possessi on of the property through self-help. The Coxes al so
filed clains agai nst appellant for intentional interference with
a business relationship and for trespass.

It appears that appellant failed to enter an
appearance, and, as a result, on October 13, 1998, a default
j udgnment was entered against him Thereafter, appellant was
adj udged liable for $21,795.22 in damages. On August 24, 2000,
appellant filed a pro se notion to vacate the default judgnent;
on January 12, 2001, appellant, through counsel, further noved
the court to set aside the default judgnment and for |eave to
file an answer and cross-cl ai magai nst appellees. The circuit
court ultimtely entered an order denying appellant’s notions to
set aside and vacate the default judgnment and notions for |eave

to file an answer and cross-claim?

1 W observe that an appeal of this order was taken to our Court, and the
matter i s now pending before the Suprenme Court on a Mtion for Discretionary
Revi ew. As pointed out by appellee, “[i]f the Suprene Court rules in favor
of Buis in the first case and this Court reverses the opinion of the Casey
Crcuit Court in this case, the Appellees herein could be in a position of
defendi ng the exact sanme claimin two |aw suits before two different Special
Judges of the Casey Circuit Court at the sane tine.” Brief for Appellee at
3.



On August 29, 2001, appellant filed the instant action
al l eging breach of contract, unjust enrichnent, and seeking
i ndemmi fication from appel |l ees. Appellees noved to dismss
based upon the doctrine of res judicata. On May 11, 2002, the
circuit court agreed with appell ees and di sm ssed the instant
action. This appeal follows.

Appel I ant contends the circuit court conmtted error
by di sm ssing his action based upon the doctrine of res
judicata. In the order dismssing the action, the circuit court
concl uded:

The significant fact is as stated in

the | ast paragraph of Plaintiff’s Statenent

of Facts. “On January 12, 2001, the lawfirm

of David A. Nunery, P.S.C entered its

appearance for Gary and noved the Court to

set aside the default judgnent . . . and

grant Gary |leave to file an answer and

crossclaim” This crossclai mwas the exact

claimfiled herein.

Circuit Court Order p. 3. The circuit court viewed appellant’s
cross-claimin Gvil Action No. 98-Cl-00107 as exactly identica
to appellant’s clains in the instant action; hence, the circuit
court determ ned that the instant action was barred by the
doctrine of res judicata.

After a thorough review of the record, we were unable
to locate the cross-claimfiled in Cvil Action No. 98-Cl-00107

or a copy thereof. As appellant’s contentions of error center

upon whether the instant action is barred by the doctrine of res
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judicata, we think an exam nation of the cross-claimis
essential to our review of this appeal. W observe that the
burden is on appellant to provide this Court with an adequate

record to review the decision of the circuit court. See Fanell

v. Commonweat h, Ky. 423 S.W2d 255 (1968), rev’'d on ot her

grounds, 455 S.W2d 126 (1969). In the absence hereof, the

circuit court’s judgnment is presunmed to be proper. See Liberty

Life Insurance Co. v. Strauss, 234 Ky. 608, 28 S.W2d 955

(1930). Accordingly, we are conpelled to summarily affirm

For the foregoing reasons, the order of the Casey
Crcuit Court is affirned.

BARBER, JUDGE, CONCURS

JOHNSQON, JUDGE, DI SSENTS BY SEPARATE OPI NI ON.

JOHNSON, JUDCE, DI SSENTING | respectfully dissent.
I do not believe that a review of the cross-claimthat the
circuit court would not allow Buis to file is essential to our
review of this appeal. Since the circuit court denied Buis’'s
notion for leave to file a cross-claimagainst the Elliotts, the
allegations in the cross-claimare irrelevant. The circuit
court’s denial of Buis’s notion for leave to file the tendered
cross-clai mdoes not constitute a previous adjudication on the
merits of Buis’s clains against the Elliotts.

In Gty of Louisville v. Professional Firefighters

Assoc., Ky., 813 S.W2d 804, 807 (1991), our Suprene Court
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adopted the foll owi ng | anguage from Cream Top Creanmery v. Dean

MIlk Co., Inc., 383 F.2d 358, 362 (6th Gr

1967) :

“IWhere the second action between the sane
parties is upon a different claimor denmand,
the judgnent in the prior action operates as
an estoppel only as to those matters in

i ssue or points controverted, upon the
determ nation of which the finding or
verdict was rendered. In all cases,
therefore, where it is sought to apply the
estoppel of a judgnent rendered upon one
cause of action to matters arising in a suit

upon a different cause of action,

t he

i nquiry nust always be as to the point or
guestion actually litigated and determ ned
in the original action, not what m ght have

been thus litigated and det erm ned.

Only

upon such matters is the judgnent concl usive
in another action. (Citation omtted).”

Since the cause of action underlying this appeal involves clains

by Buis against the Elliotts that have never

these clains are not barred by res judicata.

been adj udi cat ed,
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