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COVBS, JUDGE. Daniel Lovings appeals froma summry judgnent
entered by the Jefferson Circuit Court dismssing his clains

agai nst his former enpl oyer, Akzo Nobel Coatings, Inc. (Akzo),
filed pursuant to the Kentucky Givil R ghts Act, KRS! Chapter 344
et seq. The circuit court determ ned that Lovings failed to
present sufficient evidence O either direct or circunstantial 0O

to create a genuine issue of material fact relevant to his

! Kentucky Revised Statutes.



clainms that the discrimnatory treatnent he experienced at Akzo
was racially notivated. After reviewing the record in a |ight
nost favorable to Lovings, we conclude that an issue of fact
exists for a jury to decide whether Akzo's failure to pronote
Lovings and its termnation of his enploynent may have been
notivated by an inproper purpose. Thus, with respect to the
clainms of failure to pronote and retaliation, we vacate the
summary judgnent and remand. Lovi ngs has not chall enged the

di sm ssal of his claimof hostile work environnment or of his

cl ai m agai nst John Harris, Akzo’s plant nanager. Therefore, we
shal |l not address or disturb these issues on appeal.

Akzo is a manufacturer of resin products used in the
pai nt industry. Akzo hired Lovings, who is an African-Anerican,
on January 25, 1998. A union enpl oyee, Lovings first was
assigned to work in the filter room |In Septenber 1998, he bid
on the position of Kettle Operator. Harris, the plant manager,
told Lovings that he would not qualify for the job and
di scouraged himfrom applying. Lovings applied anyway. Because
he had nore seniority than any other enpl oyee conpeting for the
j ob, he was given the opportunity to train for the position.

Under the contract between Akzo and Lovings' s union, a
kettl e operator trainee was allowed up to 130 days of training
on the six different kettles in order to qualify as a kettle

operator. Lovings began his training in Cctober 1998. However,
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he testified that unlike his predecessors, he spent the entire
first month of training in the warehouse and did not begin
actual training on the kettles until Novenber 15, 1998. Even
after that tine, there were significant periods during which
Akzo failed to provide Lovings with a trainer. As a result,
there was a hiatus in his training. Additionally, he was not
rotated to all the kettles. His training for the nost part was
[imted to Kettle-6.

In January 1999, while being trained on Kettle-9 by
Ri cky Berg, Lovings made a mstake that resulted in a partia
| oss of the product in the kettle. On February 3, 1999, he was
removed fromtraining and was returned to his forner job as a
filter press operator -- ostensibly because of his one m stake
the previous nmonth. On February 8, 1999, Lovings filed a charge
of discrimnation with the Equal Enpl oynment Qpportunity
Commi ssion (EEQCC). Akzo offered Lovings another chance to
qualify as a kettle operator in exchange for the dism ssal of
his discrimnation claimwith the EEOCC. He rejected the offer.

Lovi ngs continued to work at Akzo until he was fired
i n August 2000 -- supposedly for poor work perfornmance. He
filed a conplaint in the Jefferson GCrcuit Court on August 24,
2000, alleging that he had been denied the opportunity for

advancenent because of his race. He al so cl ained that he was



fired in retaliation for filing a charge with the EEOCC and for
filing a grievance with his union.

In a nmotion for summary judgnent, Akzo argued that
Lovings had failed to establish a prima facie case of
discrimnation. |t contended that Lovings was not able to show
that he had been treated differently fromsimlarly situated
white trai nees who sought to becone kettle operators. Akzo
cl ai med that Lovings was di sm ssed because of frequent,
unexpl ai ned absences and m stakes in performng his work -- not
because of his race.

In response to the notion, Lovings pointed to direct
evi dence whi ch he believed could persuade a jury that Harris
never intended for himto qualify as a kettle operator because
of his race. He also cited circunstantial evidence suggesting
that the quality of his training was considerably inferior to
that which Akzo provided to its white trainees. He presented
direct evidence of Harris’s bias agai nst blacks, which included
Harris's coments when Lovings objected to the poor quality of
his training on the kettles:

W’ ve been ki ssing your ass every since you

got here. Boy, we’ve been giving you a dine

a nonth, and you got to do what | say.

That’ s how you boys are, | take you off the

street and give you a job and then you don’t
want to worKk.



Ricky Berg, his trainer on Kettle-9, also testified. Wen he

di scussed the renpval of Lovings as a kettle operator trainee
with Harris, Harris told Berg: “W don’t need anot her dunb

ni gger on the kettles.” Berg testified that he had heard Harris
use racial epithets at other tines as well.

In addition to this direct evidence, Lovings argued
that he had al so presented sufficient circunstantial evidence to
avoi d summary dismssal of his clainms. He detail ed exanpl es of
the inferior training he received from Akzo. Lovings argued
that he was given only 224 of the 1040 hours allotted for
instruction before being disqualified; unlike trainees before
him he spent nost of his time in the warehouse and was not
rotated anong the various kettles. He admtted nmeki ng a m stake
on Kettle-9. However, he had received al nbst no training on
this particular kettle, and his m shap occurred during a tine
when he was not being closely supervised. He presented evidence
that no white trai nee had been disqualified for making just one
such error. Berg acknow edged his own carel essness as a trainer
in failing to nonitor the work of Lovings as a trainee.

Wth respect to the retaliation claim Lovings denied
fault for the errors alleged to be the cause for his
term nation. Rather, he contended that his work was being
sabotaged in order to fabricate an excuse for Akzo to get rid of

hi m



In granting sumary di smssal of Lovings’ s conplaint,
the trial court disagreed that Lovings had presented sufficient
di rect evidence of racial discrimnation to overcone the summary
j udgnment hurdl e:

The defendants argue that the hearsay
remark attributable to Harris is not
sufficient to show direct evidence of
racism The Court is aware that the use of
raci al slurs nust be considered in |ight of
the case of LaPointe v. United Auto WrKkers,
Local 600, 8 F3d 376, Sixth Crcuit 1993,
for the proposition that “isol ated and
anbi guous statenents . . . . are too
abstract, in addition to being irrel evant
and prejudicial, to support a finding of
di scrimnation.” Repeated usage of racia
slurs cannot be terns isolated or abstract.

In the record, there seens to be
approximately two statenents that were
racial slurs. One has already been cited by
the Court and then there was anot her
i ncidence of a cooment al so all egedly nade
by John Harris that was to the effect that
“we have been kissing your ass |ong enough”.
Whet her or not that was [a] racial comment
or was nmeant to be a racial comment, is
questionable. In the case of Talley v.
Bravo Pitino Restaurant, Ltd., 61 F3d 1241
(6'" Cir.Ky 1995), there was proof of
repeated racial slurs that were not isol ated
or abstract. The Court in nmaking a
determ nati on regardi ng direct
di scrimnation, nmust find facts requiring
t he concl usi on that the unlaw ul
di scrimnation was at |east a notivating
factor for the enployer’s action. There is
no proof submitted to the Court by the
plaintiff that either the training or the
i sol ated slurs support proof of direct
evi dence of discrimnation. Opinion of My
3, 2002, pp. 9-10.




The circuit court also determ ned that Lovings had
failed to establish a prima facie case of discrimnation

pursuant to the analysis set forth in MDonnell Douglas v.

Greene, 411 U.S. 792, 802 (1973).

In this case, the plaintiff is a nenber
of aracial mnority. He applied for a job
[for] which he was qualified to be trained.
However, there is no proof that the
plaintiff was qualified to retain the
position. The extent of training was not to
exceed 130 days; however, the nethod of
trai ning was determ ned by the conpany.
There has been a | egitinmate business reason
asserted by the defendant for both the
manner of training and the plaintiff’s
subsequent rejection, which was the January,
1999, incident. There is no proof that this
reason is nmerely “pretex” [sic].

The plaintiff was returned to his
position and replaced as a kettle operator
by soneone who also failed to qualify for
[the] position after receiving 90 days of
training. The parties disagree regarding
the i ssue of whether there were simlarly
situat ed non-protected enpl oyees who were
treated nore favorably. There were
simlarly situated enpl oyees, but the
treatnment in several cases was nore severe.
However, the Court need not reach this issue
since the plaintiff cannot neet the other
requi rements of MDonnell Douglas. The
plaintiff does not dispute the problens with
his performance, but argues that his
performance was sabotaged. The record does
not provi de any proof of sabotage. There is
no di sagreenent regarding the plaintiff’'s
numer ous un-excused absences. Opi nion of
May 3, 2002, pp. 8-9.




The trial court dismssed all of Lovings's clains, and this
appeal foll owed.

In considering a notion for summary judgnent, a tria
court is required to reviewthe record in a light nost favorable
to the party opposing the notion. |1d. at 480. It is not to be
granted unless the “right to judgnent is shown with such clarity
that there is no roomleft for controversy.” |1d. at 482. The
pur pose of summary judgnent is to termnate litigation when it
appears that it would be inpossible for the non-noving party to
produce evidence at trial that would support a judgnent in his

favor. Steelvest, Inc. v. Scansteel Service Center, Inc., Ky.,

807 S.wW2d 476, 480 (1991).
On appeal, we nust review an order granting sunmary
j udgnment de novo wi thout deference to the decision of the tria

court. Lewis v. B&R Corporation, Ky.App., 56 S.W3d 432, 436

(2001).

The standard of review on appeal of a
summary judgnent is whether the trial court
correctly found that there were no genuine
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of |aw

Scifres v. Kraft, Ky.App., 916 S.w.2d 779, 781 (1996).

A plaintiff has two neans of proving intentional
racial discrimnation -- either by direct evidence of

di scrimnation or by circunstantial evidence from which



di scrimnation can be inferred. Kl ine v. Tennessee Vall ey

Aut hority, 128 F.3d 337, 348 (6'" Cir.1997).
The direct evidence and the circunstantia
evi dence paths are nutually exclusive; a
plaintiff need only prove one or the other,
not bot h.
Direct evidence is evidence which -- standing on its own --

woul d be sufficient to prove discrimnatory intent. Talley v.

Bravo Pitino Restaurant, Ltd., 61 F.3d 1241, 1249-1250 (6'"

Cir.1995). Once a plaintiff has produced direct evidence that
di scrimnation “played a notivating part in [the] enploynent

decision,” the burden shifts to the enployer to prove that it
woul d have taken the adverse enpl oynent action regardl ess of

racial factors. Price Waterhouse v. Hopkins, 490 U S. 228, 258,

104 L.Ed.2d 268, 109 S.C. 1775 (1989).

In this case, Lovings presented direct evidence that
he was the victimof discrimnation. This evidence consisted of
statenments uttered by the plant nmanager, Harris, which were
overtly insulting and of fensive, clearly and unm st akably
revealing Harris’s hostile attitude toward African-Anericans.
These statements include the “ass-kissing” remark and the
pejorative reference to the adult Lovings as “boy”.

Particularly pertinent was the statenment which Harris nmade to

Berg cont enporaneously with disqualifying Lovings fromtraining:



“we don’t need another dunb nigger.” This evidence directly
coincides with the adverse enpl oynent action agai nst Lovings.
In rejecting this evidence, the trial court relied on

LaPointe v. United Auto Wrkers, Local 600, 8 F3d 376

(6thCir.1993), which cited Gagne v. Northwestern National Ins.

Co., 881 F.2d at 309, 314, for the proposition that

“isol ated and anbi guous statenments” are too abstract and
prejudicial to support a finding of discrimnation.
Significantly, both LaPointe and Gagne are cases involving age

di scrimnation. As observed by the court in Brown v. East

M ssi ssi ppi Electric Power Association, 989 F.2d 858, 861 (5'"

Cir.1993), such a distinction is not to be disregarded:

Unli ke certain age-rel ated coments, which
we have found too vague to constitute

evi dence of discrimnation, the term
“nigger” is a universally recogni zed
opprobrium stigmatizing African-Anericans
because of their race. That Pippen usually
was circumspect in using the termin the
presence of African-Anericans underscores
that he knew it was insulting. Nonetheless,
he persisted in deneaning African-Anericans
by using it anong whites. This is racism

The use of racial slurs may constitute direct evidence
of discrimnation when such conduct is routine. Talley, 61 F.3d
at 1249. \Wen such words are utilized by enployers in the
context of maki ng enpl oynent deci sions, they are also deened to

constitute direct evidence of discrimnation. Hull v. Cuyahoga

Val | ey Board of Education, 926 F.2d 505, (6'" Gir. 1991),
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involved a claimthat the person in charge of hiring referred to
the plaintiff and another enpl oyee, both African-Anericans, as
“a couple of dunmb niggers.” In holding that these remarks did
constitute direct evidence of race discrimnation, the court
relied on the timng and context of the comment:

Al t hough isol ated remar ks made by non-

deci si onmakers, or a blatantly

di scrimnatory remark that nay be perceived

as a joke are not sufficient evidence of

di scrimnatory notive, Plance’s remark was

made by a deci si onneker and cannot be

construed as a joke. Hi s use of the word

“ni ggers” cannot be characterized as

harm ess or casual
Id. at 514.

In the case before us, the racist |anguage was uttered
by the sane person who made the decision first to denote Lovings
fromhis position as trainee to becone a kettle operator and
then to termnate his enploynent. While the "ass-Kkissing”
remar k standi ng al one m ght be arguably anbi guous, its
derogatory connotati on becones unm st akably cl ear when conj oi ned
contextually wiwth Harris’s comment that Akzo didn’t need another
“dunb nigger” on the kettles. It is no |onger abstract or
anbi guous — nor is it isolated or innocuous. W hold that the
trial court erred in disregarding this direct evidence presented
by Lovings in his response to the notion for sunmary judgnent.

Akzo has not attenpted to address the trial court’s

characterization of these comments as isol ated, abstract, or
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vague. It enphasizes instead that a plaintiff nust present
credi ble direct evidence in order to overcone a notion for
summary judgnment. Akzo contends that “[i]t is sinply not
believable that Harris made that [‘dunb nigger’] statenent to
Berg.” Appellee brief, page 19. Therefore, Akzo argues that
the allegation of the remark does not suffice to create a
genui ne issue of material fact to defeat summary judgnent. We
di sagr ee.

Credibility as to the use of racial slurs is an
evidentiary issue that is beyond the purview of a trial court on
a notion for sumary judgnent. |[ssues involving credibility are
reserved solely for the fact-finder — a jury in this case.

Despite the settled authority in the area of summary
judgnment practice, Akzo quotes the follow ng passage from Tall ey
in support of its argunent that Berg's credibility is an
appropriate inquiry at this state of the proceedi ngs:

O course, if the district court does not

believe the plaintiff’s proffered direct

evi dence, then the evidentiary franmework of

McDonnel | Douglas is the proper node of

analysis. . . . Thus, . . . when direct

evi dence of discrimnation has been

i ntroduced, the |ower court nust, as an

initial matter, specifically state whether

or not it believes plaintiff's proffered
direct evidence of discrimnation.

Akzo' s brief, page 18 (enphasis original). However, this

guot ati on has been taken wholly out of context since Akzo fails
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to reveal that it was addressed to a |lower court functioning as

the fact-finder during the trial itself rather than at the stage

of summary judgnment. Talley does not suggest nor hold that it
may be appropriate for a trial court to assess the credibility
of a party’s witness when ruling on a notion for summary
j udgnment .

Al t hough cited by the appellee, Talley actually tends
to support the appellant’s argunment that he was entitled to a
trial on his claimof racial discrimnation and retaliation. As
inthis case, the plaintiff in Talley presented evidence that
his managers uttered racial slurs and nade di sparagi ng comments
about the limted nature of work that they believed African-
Ameri cans were capable of performng. Also as in this case, the
of fensi ve statenents were nmade to co-workers rather than to the
plaintiff hinmself. The Sixth Crcuit concluded that these
statenents constituted “direct evidence that the plaintiff’s
term nation may have been racially notivated” and accordi ngly
hel d that they were sufficient to defeat a notion for sunmary
judgnment by the enployer. 1d. 61 F.3d at 1249.

The trial court in this case believed that Harris’'s
comment to Berg constituted i nadm ssible hearsay. Talley
addressed this sanme hearsay issue -- with the Sixth G rcuit

Court of Appeals ruling in favor of the enployee as foll ows:
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The di sparagi ng and raci st comments

all egedly made by M. DiRainp and M. Pitino

were not offered to prove the truth of the

statenments but to denonstrate the raci al

attitudes of M. DiRainp and M. Pitino.

Accordingly, the statenents are not hearsay.
Id. We believe that this reasoning is directly on point in this
case and hold that the trial court erred in characterizing
Harris's statenment to Berg as inadm ssi bl e hearsay.

I n conclusion, we hold that Lovings has offered
evi dence sufficient to establish a prima facie case and that he
has presented a question proper for resolution by a jury as to
the issue of racial discrimnation and retaliation by Akzo.
Since we have concluded that Lovings presented sufficient direct
evidence as a matter of law to defeat the notion for summary

j udgnment, we need not address the trial court’s analysis

pursuant to the criteria of MDonnell Dougl as, supra.

The judgnent of the Jefferson Grcuit Court is
affirmed with respect to its dism ssal of Lovings's hostile work
envi ronnent claimand the claimagainst Harris individually
(both of which were not contested on appeal). As to his other
clainms of discrimnation and retaliation, the judgnment of the
Jefferson Gircuit Court is vacated, and the case is remanded for
further proceedi ngs consistent with this opinion.

ALL CONCUR
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