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BARBER, JUDGE: Appellant Valerie J. Dad was a part-tine clerk
at her husband’s small conveni ence store. She refused to cash a
noney order for a custoner at the store. The custoner becane
confrontational, striking her with a heavy object fromthe
counter. She suffered injury as a result of the custoner’s
actions. Dad pulled out a firearmand fired a shot at the store
door after the man exited the store. She then called 911 to

report the confrontation. The store videotape captured the



altercation, and several w tnesses observed the difficulties
bet ween the custonmer with the altered noney order and Dad.
Charges were brought against her for firing at the business
doorway, and she was convicted of wanton endangerment in the
first degree. In lieu of inprisonnent, she was placed on
probation for a period of five years.

Dad argues that the trial court was in error when it
refused to give a tendered instruction on self defense. She
argues that the facts support the giving of such an instruction,
and asserts that the trial court nmust give instructions
applicable to every state of the case supported by evidence.

See: Khol hein v. Commonweal th, Ky. App., 618 S.W2d 591 (1981).

She argues that the record shows that she had a subjective
belief that she was in danger at the tine she fired the gun.
The witness testinony shows that she was injured by the custoner
during the confrontation. The record shows that the store had
been robbed several tines prior to the confrontation. The
vi deot ape of the transaction reveals, however, that the man had
left or was | eaving the store at the tine Dad fired the gun.
The Commonweal th argues that Dad had no belief that she was at
risk at the tinme she fired the gun.

KRS 503.120(1) permts the use of physical force by a
party when that party “believes that such force is necessary to

protect hinmself against the use or inmmnent use of unlawf ul
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physi cal force by the other person.” Subsection (2) requires
that the use of deadly force be found reasonable only where “the
def endant believes that such force is necessary to protect
hi nsel f agai nst death, serious physical injury, kidnapping or
sexual intercourse conpelled by force or threat.” The
Commonweal th argues that the record did not support the use of
deadly force, as the custonmer was running away by the tinme Dad
pi cked up and fired the gun.

The trial court may only give a self protection or
sel f defense instruction where the jury could find that the
def endant had a belief that she was at risk for inmm nent harm

when she took the action conplained of. Comonwealth v. Higgs,

Ky., 59 S.W3d 886, 889 (2001). The belief cannot be wanton or
reckl ess, but nust be supported by sone evidence in the record.
Id. at 890. A self protection instruction may not be given in
t he absence of such evidence, which would permt a jury to find

in favor of the defendant. Allen v. Commobnwealth, Ky., 5 S. W3d

137, 139 (1999).

W find that the record does not support a finding
that the use of deadly physical force was necessary under the
ci rcunstances. The all eged assailant was rapidly |eaving or had
left the premses at the tinme Dad fired her gun. There was no
evi dence supporting even a subjective belief that the use of

deadly force was required at that tine.

-3-



Dad asserts that the Commonweal th i nproperly elicited
testinony fromthe investigating officer intimting that she
refused to discuss the matter with the officer after receiving
her M randa warning. She argues that the Conmonwealth is
prohi bited fromusing such information in its case in chief by

Hall v. Commonwealth, Ky., 862 S.W2d 321 (1993). The record

shows that the Commonweal th questioned the testifying officer
about his presence when Dad was read her rights, to which the
of ficer answered in the affirmative. The Commonweal th then
elicited testinony fromthe officer regarding the |engthy
narrative supplied to the officers by the store custoner and
wi tnesses. The officer was not questioned regarding Dad s
failure to provide a statenent, although the testinony clearly
showed that she had not given any statenent to the police.

Dad requested a mstrial following the officer’s
testinmony, arguing that the questioning of the officer was

desi gned to enphasi ze her post arrest silence “as a

prosecutorial tool,” in violation of Wallen v. Commonweal t h,

Ky., 657 S.W2d 232, 233 (1993). The trial court denied the
notion, stating that no mani fest injustice had occurred. W
affirmthe trial court’s denial of the notion for mstrial.
Lastly Dad asserts that the trial court erred when it
refused to grant her notion for directed verdict. W find that

the trial court drew all fair and reasonable inferences fromthe



record, and properly found that there was sufficient evidence to

overcone a notion for directed verdict. Commonweal th v. Benham

Ky., 816 S.W2d 186, 187 (1991).
TACKETT, JUDGE, CONCURS.
McANULTY, JUDGE, CONCURS | N RESULT.
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