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KNOPF, JUDGE: In May 1987, Gary Adans and a co-worker, |aborers
for the City of Onensboro, were assigned to clean-out a section
of sewer line. They opened a manhol e, and the co-worker
descended. Al nost imediately he col |l apsed. Adans radi oed for
assi stance then entered the manhole to rescue his coll eague. No
sooner had he reached the bottom of the hole, however, than he
too was overconme by fumes and passed out, striking the back of
his head against the brick wall of the hole as he fell. About

twenty mnutes |ater, rescue workers introduced oxygen into the

'Judge Miller concurred in this opinion prior to his retirement effective January 1, 2003.



hol e, and Adans revived enough to stand up. Rescuers were then
able to pull himto safety. The co-worker, however, was kill ed.

Fol l owi ng the incident, Adans suffered froma sore neck
and fromintermttent pain above his right eye and along the
right side of his face. He was able to return to work and
settled his workers’ conpensation claimin July 1989 for 9.5%
occupational disability. The pain in his neck, which had at
first been the nore worrisone, eventually resolved, but the pain
in his face persisted. It would bother Adans for a few days,
t hen abate, then cone back again. In 1994, it becane nore
conti nuous and nmuch nore severe. Eventually, even norphine
provided no relief. Adans’s physician referred himto
neurol ogi sts at the University of Cincinnati, Drs. Tew and van
Loveren. Both physicians are wi dely recogni zed experts in
trigem nal neuralgia, a characteristic pain confined to the
territory of the trigem nal nerve, the three branches of which
innervate the face. Dr. Tew performed m crovascul ar
deconpressi on surgery on Adans, and for about three years
thereafter, Adans was relatively pain-free. 1In 1998, however, he
devel oped a simlar excruciating pain on the left side of his
face, and there began a frustrating series of surgeries and ot her
treatnments that provided only limted or short-lived relief, the
pain always recurring, first on the left and eventually on both
si des of Adans’s face.

I n Decenber 2000, Adans noved to reopen his workers
conpensati on award. He had struggled to continue working, but

t he epi sodes of pain, he clainmed, had finally rendered him



totally disabled. The reopening was granted, and by order
entered Novenber 26, 2001, an administrative |aw judge (ALJ)

awar ded Adans benefits for permanent and total disability. The
Cty of Omensboro appealed to the Wrrkers’ Conpensati on Board.

It did not dispute that Adans suffers from nerve danmage in his
face, but argued that Adans had failed to prove a causal |ink
between his condition and the work incident in 1987. In
particular, the Cty contended that Dr. van Loveren’s testinony
for Adans in support of such a link should not have been adm tted
because it failed to neet the so called Daubert standard of

reliability as adopted in Kentucky in Mtchell v. Commonweal t h®

and Goodyear Tire & Rubber Conpany v. Thonpson.® It al so

mai ntai ned that even if Dr. van Loveren' s testinony was

adm ssible, it did not adequately support the ALJ's ruling. By
order entered May 2, 2002, the Board affirmed the ALJ' s award.
It agreed with the City that the Daubert reliability standard for
expert w tnesses applies in workers’ conpensation cases, but
ruled that Dr. van Loveren's testinony was adm ssi bl e under that
standard and of sufficient substance to support the ALJ s
decision. It is fromthat order that the Cty has appealed. It
renews its contentions that Dr. van Loveren's testinony on the

i ssue of causation should be deened neither adm ssible nor

per suasi ve. We agree with the Board on both points, however,

and therefore affirm

*Ky., 908 S.W.2d 100 (1995).

Ky., 11 S.W.3d 575 (2000).



Kentucky Rul e of Evidence 702, which applies to
wor kers’ conpensation hearings pursuant to 803 KAR 25:010 section
12, provides that

[i]f scientific, technical, or other
speci ali zed know edge will assist the trier
of fact to understand the evidence or to
determne a fact in issue, a wtness
qualified as an expert by know edge, skill,
experience, training, or education, may
testify thereto in the formof an opinion or
ot herw se.

This rule matches its federal counterpart, and our Supreme Court
has hel d* that Kentucky trial courts and administrative bodies
seeking to apply it are to be guided by the United States Suprene
Court’s discussion of the federal rule in such cases as Daubert

5

v. Merrell Dow Pharnaceuticals, Inc.”> and Kunho Tire Conpany V.

Car i chael . °

Under the rule, a court or tribunal considering the
adm ssibility of expert testinony exercises a gatekeeping
function to assess whether the proffered evidence is sufficiently
reliable and relevant; that is, whether the data, nethods, and
reasoni ng underlying the expert’'s proffered opinion is
sufficiently valid to make the opinion trustworthy, and whet her
the opinion is relevant to the facts at issue. This assessnent
is to be a flexible one; the tribunal may consi der whatever
factors bearing on reliability it finds useful. Frequently these

factors will include whether the expert’s data, reasoning, and

*Mitchell v. Commonwealth, supra; Goodyear Tire & Rubber Company v. Thompson,

supra.
°509 U.S. 579, 125 L. Ed. 2d 469, 113 S. Ct. 2786 (1993).
6526 U.S. 137, 143 L. Ed. 2d 238, 119 S. Ct. 1167 (1999).
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nmet hods have been tested, subjected to peer review, published, or
accepted by the relevant professional community. The assessnent
shoul d focus on the expert’s principles and net hods, however, not
his conclusions. And there is no requirenent that the proffered
expert testinony be irrefutable or certainly correct. Like al
testinmony, after all, expert testinony is subject to cross-
exam nation, contrary evidence, and burdens of proof. The
adm ssibility assessnent, rather, should be nore narrowy ai ned
at excluding only unreliable evidence in the guise of science or
expertise that is apt to be nore msleading than helpful.’ This
Court reviews a tribunal’s decision to admt or exclude evidence
for abuse of discretion.?®

The City contends that Dr. van Loveren’s testinony to
the effect that Adans’s 1987 exposure to sewer funes (probably
nmet hane) caused his trigem nal neural gia was i nadm ssi bl e because
it was not based on reliable scientific nmethodol ogy. Although
the City concedes that Dr. van Loveren, a certified neurol ogi st
who has taught and published in the field for many years and has
treated nore than a thousand patients with the sort of
characteristic facial pain suffered by Adans, is a qualified
expert, it notes that Dr. van Loveren cited no epi dem ol ogi cal
studi es, no peer-reviewed published studies, no animal studies,
and no | aboratory data in support of a |link between toxic
exposure and trigem nal neuralgia. |Instead, Dr. van Loveren

nerely relied on a differential diagnosis and the tenporal

’Goodyear Tire & Rubber Company v. Thompson, supra.
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rel ati onship between Adans’s exposure to a |lethal gas and the
onset of his synptons to support his conclusion of a probable
causative link. The Cty contends that under KRE 702 and

Goodyear Tire, this is not enough. W disagree.

Differential diagnosis is a standard scientific
technique for identifying the cause of a nedical problem
Generally, a differential diagnosis is carried out

by determ ning the possible causes for the

patient’s synptons and then elimnating each

of these potential causes until reaching one

t hat cannot be ruled out or determ ning which

of those that cannot be excluded is the nost

likely. . . . This technique has w despread

acceptance in the nmedical comunity, has been

subj ect to peer review, and does not

frequently lead to incorrect results.?

Dr. van Loveren testified that the nbst comon known
causes of trigem nal neuralgia are blood vessels that conpress
t he nerves, tunors that conpress the nerves, and multiple
sclerosis. Adans did not have a tunor or abnornal bl ood vessels.
Al t hough there was sonme evidence of nmultiple sclerosis, Dr. van
Loveren, after repeated scans and spinal fluid tests, believed
t hat that evidence was weak and that Adans did not have MS.
Adans al so suffered froman unusual formof the condition. He
did not respond well to standard treatnent, and he experienced
pain on both sides of his face, whereas the vast mgjority of
patients have pain on only one side. Again, nultiple sclerosis
is by far the nost conmon cause of bilateral trigem na

neural gia, but after several years of the neural gia, Adans had

*Westberry v. Gislaved Gummi AB, 178 F.3d 257, 262 (1999) (citations and internal
quotation marks omitted).
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never shown any but the npost equivocal signs of MS, usually a
progressive disease. All these facts suggested an unusual cause
in Adans’s case and eventually they led Dr. van Loveren to
suspect that Adans’s severe net hane exposure was probably it.

Al t hough the doctor conceded that there were no reported cases of
t oxi n-i nduced trigem nal neuralgia, he testified that nmethane is
wel | known to be toxic to nerves. Also significant, the doctor
bel i eved, was the fact that Adans’s synptons had first appeared
soon after his nethane poisoning.

Not wi t hst andi ng the novelty of Dr. van Loveren's
conclusion, we agree with the ALJ and the Board that his
differential diagnosis was adm ssible. Nunmerous courts have
admtted sim|ar diagnoses under the federal counterpart to KRE
702.'° Although Dr. van Loveren’s opinion is not certain, it is
based on the careful application of an established nedical
techni que and reasonably and accurately reflects the outcone of
that technique. W agree with the Board that the ALJ did not
abuse his discretion when he admtted Dr. van Loveren's
t esti nony.

Even if Dr. van Loveren’s causation testinony was
adm ssible, the City next contends, it was so specul ative as not
to provide any genui ne support for the ALJ's finding. As the
City concedes, however, this Court may correct the Board

only where the [] Court perceives the Board

has overl ooked or msconstrued controlling
statutes or precedent, or commtted an error

""Westberry v. Gislaved Gummi AB, supra (collecting cases).
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in assessing the evidence so flagrant as to
cause gross injustice.™

We are not persuaded that the Board commtted such an
error here. On the contrary, we agree with the Board that Dr.
van Loveren’ s testinony provided substantial evidence in support
of the ALJ's ruling. Substantial evidence need not be concl usive
or uncontradicted. It need only be capable of convincing a
reasonabl e person that a particular fact is nore likely so than

not . *?

Evi dence of causation, noreover, need not include

obj ective nedical findings.” Dr. van Loveren's testinony neets

t hese standards. Al though other doctors opined that Adans’s
trigem nal neural gia probably resulted fromnultiple sclerosis,
all the doctors agreed that a diagnosis of nultiple sclerosis was
probl ematic; the usual evidence of it was mssing. G ven that
testinmony, the ALJ coul d reasonably be persuaded by Dr. van
Loveren that Adans’s severe work-rel ated exposure to nethane, a
known nerve toxin, was nore likely than M5 to be the cause of

Adans’ s unusual and debilitating facial pain. Accordingly, we

affirmthe May 2, 2002, order of the Wrkers’ Conpensation Board.

ALL CONCUR.
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