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BEFORE: BAKER, GUI DUG.I, AND KNOPF, JUDGES.
BAKER, JUDGE. The Commonweal th of Kentucky Cabinet for Famlies
and Children (the Cabinet) brings this appeal froma My 2,
2002, Opinion and Order of the Franklin Crcuit Court. W
reverse.
The relevant facts are as foll ows:
This action is a result of the death of

Sabrina Destiny Felts Stratton ("“Sabrina”),
and on behal f of her Estate. Sabrina died



frominjuries sustained at the hands of
Sher man Dej uan Davis (“Davis”), the nother,
Melissa Felts’ live-in boyfriend. The
Jefferson Gircuit Court |ater convicted
Davis of the nurder of Sabri na.

Prior to her death, her materna
gr andnot her, Deborah Thonpson, conplained to
Child Protective Services (“CPS"), a
di vision of the Cabinet for Famlies and
Children (“Cabinet”), that the child
exhi bited signs of physical abuse. Upon
i nvestigation by CPS, the child was shown to
have significant injuries that were suffered
while she was in the care of Davis. The
not her of the child explained that the
injuries were due to the child s frequent
falling. However, a doctor who exam ned
Sabrina found the injuries to be too extrene
to have resulted froma fall. Consequently,
abuse was substantiated, and on February 16,
1994, caseworker Any Lonbard filed a
petition with the Jefferson Fam |y Court
al | egi ng abuse of the child, nam ng both
Davis and Melissa Felts as the all eged
perpetrators. On Mnday prior to filing the
petition, Lonbard interviewed Davis who
deni ed invol venent.

On February 16, 1994, by agreenent of
the natural parents, Melissa Felts and
Dejuan Stratton, Sabrina was renoved from
the nother’s house and placed in Dejuan
Stratton’s custody. On April 27, 1994,
Judge Mary Corey, based upon the agreenent
of the natural parents, returned Sabrina to
t he hone of her nother and Davis.

On May 17, 1994, a caseworker nade a
home visit where he observed additiona
injuries to Sabrina' s face. The nother
expl ai ned that the injuries occurred as a
result of a fall while playing with a
playmate. On May 21, 1994, Sabrina suffered
severe head injuries, which resulted in her
deat h.

Franklin Grcuit Court Opinion and Order at 1-2.



Dej uan Stratton, administrator for the estate of
Sabrina Felts, (Stratton), initiated an action against the
Cabinet in the Board of Cainms. Kentucky Revised Statute (KRS)
44.070 - .165. Therein, Stratton alleged that the Cabinet’s
negli gence contributed to the death of Sabrina.! The Board of
G ainms concluded that the Cabinet was entitled to “sovereign”
imunity and that such immunity had not been waived under the
Board of Cains Act. KRS 44.073(13). Stratton sought judicial
review of the Board's decision in the Franklin Circuit Court.
KRS 44.140. On May 2, 2002, the Franklin Grcuit Court entered
its Opinion and Order reversing the Board of C ains’ decision.
The circuit court concluded that the Cabinet’s immunity had been
wai ved under the Board of Clains Act. KRS 44.073(2). This
appeal foll ows.

As an appellate court, we step into the shoes of the
circuit court and review the Board of Cl ains’ decision for

arbitrariness. KRS 44.150; see Anerican Beauty Hones Corp. V.

Loui sville and Jefferson County Pl anni ng and Zoni ng Conm ssi on,

Ky., 379 S.W2d 450 (1964). Arbitrariness has many facets, but
relevant to this appeal is a question of |aw - whether the Board
of Clains correctly determined that the Cabinet’s imunity was

preserved under KRS 44.073. Although based upon different

1 W recogni ze that the Conmonweal th of Kentucky Cabinet for Families and
Children (the Cabinet) nay act only through its agents and/or enployees. W,
however, refer herein to the Cabinet’s negligence rather than the Cabinet’s
enpl oyee’ s negligence purely for the reader’s conveni ence.
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reasoni ng, we nust agree with the Board of Clains that the
Cabi net may not be sued under the Board of Clains Act as the
Cabinet’s alleged negligent acts were discretionary.?

Under the Board of C ainms Act, the Kentucky
| egi sl ature expressly waived the sovereign imunity of the
state, cabinets, departnents, bureaus, or agencies with regard
to certain negligence clains filed with the Board. KRS 44.072.

In Collins v. Comonweal th of Kentucky, Natural Resources and

Envi ronnmental Protection Cabinet, Ky., 10 S.W3d 122, 125

(1999), the Suprenme Court of Kentucky held that under the Board
of Clains Act “any negligence clains against the Conmonweal th or

its subdivisions nmust be for the negligent performnce of

‘mnisterial acts.’” By inplication, the negligent perfornmance
of non-mnisterial, i.e., discretionary, acts cannot be a basis
for recovery under the Act.” To sumrarize, the negligent

performance of a mnisterial act is the only type of conduct for
whi ch i mmunity has been wai ved under the Board of C ains Act.
To maintain an action in the Board of C ains,

Stratton, therefore, nust denonstrate that the Cabi net

2 Stratton argues that the issue of whether the Cabinet’s alleged negligent
acts were discretionary or mnisterial is not properly before this Court.
Stratton points out that the Cabinet did not “appeal” the Board of C ains’
decision that the Cabinet’s acts were nministerial. W, however, are
specifically authorized to review “errors of law arising in the Crcuit
Court” by Kentucky Revised Statute (KRS) 44.150 and generally may affirm upon
any reason sustainable by the record. Bank One, Pikeville v. Comobnweal th of

Kent ucky, Natural Resources and Environnental Protection Cabinet, Ky. App.
901 S.W2d 52 (1995); see al so Kentucky Farm Bureau Mutual Ins. Co. v. Gay,
Ky. App., 814 S.W2d 928 (1991).




negligently perforned a ministerial

discretionary act. Id. It is said that a mnisteria

act as opposed to a

act is

“one where the duty is absolute, certain, and inperative,

involving nmerely the performance of a specific task,

and t he

time, node, and occasion for its performance are defined with

such certainty that

require deliberation, decision, and judgnent

Jur.

not hi ng remains for the exercise of judgnent

whereas, a discretionary act is said to “generally

63C Am

2d Public Oficers and Enpl oyees 88 324, 325 (1997).

The circuit court agreed with Stratton that the

Cabi net’s all eged negligence constituted a mnisteri al

Pursuant to 905 KAR 1:330 Section (7)
investigators are required to conduct
specific investigations and determne if
abuse has, in fact, occurred.

The Petitioner specifically alleged the
i nvestigator did not interviewindividuals
t he regul ati on mandates were to be
interviewed. The acts to be perforned by
the investigator are specifically defined in
the regul ation. Furthernore the regulation
states the investigator shall do these acts.
The investigator does not exercise “any
significant judgnment, statutory
interpretation, or policy-making decision”
when deci ding whether the interviews are to
be conducted. Collins, 10 SSW [sic] 124.
Instead, the investigations only required

attention to specific details. [1d. Thus,
pursuant to Collins, the acts are
mnisterial. Accordingly, sovereign

imunity was wai ved and the dism ssal by the
Board was in error

act :



Franklin Grcuit Court Opinion and Order at 4-5. As to the
m nisterial nature of the Cabinet’s alleged negligence, Stratton
nore specifically argues:

Under that administrative regulation, it is
clear that the Cabinet’s social workers have
a clearly defined duty to investigate and
interview all persons relevant to

al  egati ons of abuse. This regul ation does
not vest in the case worker discretion as to
how to conduct an investigation. It
requires that certain mninmal acts be done,
such as interview ng appropriate househol d
and famly nmenbers. These duties are

m ni sterial, and nust have a m ni num

requi renent of adequacy for the directives
in the regulation to have any neani ng at

all.

In the case at bar, a Courier Journa
newspaper article states Sabrina Felts
indicated to Detective Randy Meurer that her
nmother’s live-in boyfriend, Sherman Dejuan
Davi s, was her abuser. See May 29, 1994
Louisville Courier Journal Article, attached
as Tab Cto the Appendi x. Any Lonbard, the
original Child Protective Services
investigator, also filed a petition with the
Jefferson Fam |y Court alleging physica
abuse of the child, nam ng Davis and Melissa
Felts as all eged perpetrators on February
16, 1994. On the Monday prior to filing the
petition, Lonmbard conducted a cursory
interview of Davis, who denied invol venent
at that tinme, assum ng the ongoing socia
wor ker woul d foll owup on any additiona
i nvestigation. CPS perfornmed no further
interviews or investigation of Davis beyond
the single interview Jeff Mirphy
(“Murphy”), the ongoi ng worker after
Lonbard, even observed additional injuries
to Sabrina’s face in a May 17 [sic] 1994,
home visit. Yet, Mirphy made no further
i nquiries beyond an explanation from
Sabrina’'s nother that the injuries occurred
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as aresult of a fall while playing with a
pl aymate. Thus, 905 KAR 1:330 mandated CPS
to do further interviews of Shernman Dej uan
Davis, as either a household nmenber or

al | eged perpetrator. Even if CPS did not
consider Davis as the perpetrator, then it
was still mandated to interview Detective
Meurer, as a collateral contact, in order to
uncover his allegation that Davis was the
perpetrator. . . . In the present case, it
is clear that the validity and severity of

t he abuse report had not been fully
establ i shed. Likew se, the case worker
coul d not conclusively identify the abuser.
Yet, no further inquiry was made as to
Davis, a resident in the home with Sabri na.
Under these circunstances, there is a clear
mnisterial duty to explore the coll ateral
contacts in the household. However, this
was not done. Further, given all the facts
avai l able to CPS, Davis was the nost |ikely
suspect regardl ess of further investigation.
Therefore, there were fixed and desi gnat ed
facts which mandated the Cabinet to
interview Davis and/or Detective Meurer in
the Felt’s [sic] case. Thus, such actions
were absolute, certain and inperative,
nmeani ng they were nministerial, even as

defi ned by Appell ant.

. . . In the case at bar, the
Appel l ant’ s actions were nmandated by 905 KAR
1:330. Thus, Appellant had no discretion as
to whether or not toact. . . . CPSs
discretion is |limted to the neans and
nmet hods of each interview, but the interview
itself is mandated, |eaving CPS with no
di scretion as to whether or not to act, by
doing further interviews. Thus, the
Appel I ant’ s conduct is clearly not
di scretionary, but mnisterial.

. Appel | ant indicated the soci al
wor kers only conducted the interviews “they
deened necessary.” However, the soci al
wor kers were mandated, by 905 KAR 1:330, to
further interview Davis and/or Detective



Meurer given the clear facts of the Felts
case. The social workers had no discretion
to deem an interview of Davis and/or

Det ective Meurer necessary or unnecessary.
They had a duty to do so as inposed by 905
KAR 1: 330, yet failed to performthat duty.

Moreover, there is a question of fact

as to whether Any Lonbard (“Lonbard”), the

original CPS investigator, knew Sabrina

Felts inplicated Davis at the outset,

further demandi ng that interviews be done

and that Appellant shoul d have i nforned

Judge Corey of these all egations.
Brief for Appellee at 12-16 (citations omtted).

Essentially, Stratton maintains that the Cabi net has
no di scretion upon whether to conduct the interviews under 905
Ky. Adm n. Regs. (KAR) 1:330 Section 7. According to Stratton,
the Cabinet’s only discretion is the manner in which the
interviews are conducted. Thus, Stratton argues that 905 KAR
1: 330 Section 7 mandates the Cabinet to conduct certain
interviews and that these interviews constitute mnisterial
acts. Upon a reading of the relevant portions of 905 KAR 1: 330
Section 7, we are conpelled to di sagree.

905 KAR 1:330 Section 7 states in part:?

Initial investigation. Information
necessary for determning the validity of
the report, and if valid, the existence of

i mm nent danger and risk to the child shal
be obtai ned during the investigation.

3 W observe that 905 Ky. Admin. Regs. (KAR) 1:330 was anended effective March
23, 1994; however, we only cite to the previous version of 905 KAR 1:330
Section 7, as did the circuit court and the parties. Upon review of the
March 23, 1994, anmendnent to section 7, we think it inconsequential to the

di sposition of this appeal.



I nvestigations shall entail face-to-face
contact with the alleged victim if of
appropriate age, and if possible, parents or
caretakers, appropriate household and fam |y
menbers, and all eged perpetrators shall be

i ntervi ened.

(1) When determining if the child or
parent or caretaker is interviewed first,
consi deration shall be given:

(a) To the nature of the referral;

(b) Current location of the child;

(c) Indicated risk to the child; and

(d) Known violence on the part of the
par ent .

(4) Collateral contacts shall be

interviewed if the validity or severity of

the report cannot be determ ned fromthe

interviews. Collateral sources may incl ude:

(a) Oficers of the court;

(b) School personnel;

(c) Nei ghbors;

(d) Medical personnel;

(e) Law enforcenment officers; and
(f) Personnel of other agencies.

W interpret 905 KAR 1:330 Section 7 as vesting
consi derabl e discretion in the Cabinet upon not only the neans
of conducting the interviews but upon whether to conduct the
interviews in the first instance. The regulation specifically
states that face to face contact with the victimis required
only if the victimis of appropriate age and that interview wth
t he parents, caregiver, appropriate household and famly
menbers, and all eged perpetrator is required only if possible.

By utilizing the terns “if possible” and “if of appropriate



age,” the regulation clearly vests with the Cabi net great
latitude in deciding whether to conduct such interviews. See
Collins, 10 S.W3d 122. W believe such |atitude transforns the
interviews into discretionary acts. W are buttressed in our
interpretation by subsection (1) of 905 KAR 1:330 Section 7,

whi ch sets forth factors to be considered by the Cabi net when
deci di ng whether to conduct an interview of the child, parent,

or caretaker. Additionally, under subsection (4), collatera
contacts are required to be interviewed only if “the validity or
severity of the report cannot be determ ned fromthe
interviews.” W think a determnation of the validity or the
severity of the report necessarily involves the exercise of pure

judgnent. See Collins, 10 S.W3d 122.

Upon the whole, we hold that interviews under 905 KAR
1: 330 Section 7 are discretionary acts; therefore, the Cabinet
is imune fromsuit for negligent performance of sane under the
Board of C ains Act.

We consider the Cabinet’s remai ning argunents noot.

For the foregoing reasons, the Opinion and O der of
the Franklin Circuit Court is reversed.

ALL CONCUR
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