RENDERED: February 18, 2005; 10:00 a.m
NOT TO BE PUBLI SHED

Conmmomuealth Of Kentucky
Court of Appeals

NO 2002- CA-001132- MR
JOHN C. BROOKS APPELLANT

APPEAL FROM ESTILL CI RCU T COURT
V. HONCRABLE W LLI AM W TRUDE, JR., JUDGE
ACTI ON NO. 00- CR-00019

COMMONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
REVERSI NG AND REMANDI NG

k% k% *x*k ** %%

BEFORE: KNOPF, JOHNSQON, AND SCHRODER, JUDGES.

SCHRODER, JUDGE: John C. Brooks appeals his convictions of

first-degree sexual abuse! and second-degree sexual abuse.?

Because the trial court erred in admtting prior uncharged

sexual acts, we reverse the judgnent and remand for a new tri al
Brooks, age 57, lived with his sister, Donna Ganbl e,

and her famly, which included three foster type children and a

mental ly chall enged adult femal e, whom Donna had rai sed and

' KRS 510. 110.
2 KRS 510. 120.



cared for. It was alleged that on February 15, 2000, Brooks
entered the bedroom shared by the nentally chall enged adult,
C.B., who was in her thirties, and one of the children, an

el even-year old girl, R B. Brooks allegedly put his hand down
C.B.’s pants and fondl ed her. Next, he allegedly put his hand
down R B.’s underpants and fondl ed her and penetrated her vagi na
with his finger.

Brooks was indicted May 8, 2000. A conpetency hearing
regarding C.B. and R B. was held on February 22, 2002, and both
were found conpetent to testify. A jury trial was held on
February 27, 2002, wherein Brooks was convicted of first-degree
sexual abuse of R B., a class D felony, and second-degree sexua
abuse of C. B., a class A m sdeneanor. Brooks was sentenced to
five years for the felony, and twelve nonths on the m sdeneanor.
Thi s appeal foll owed.

On appeal, Brooks first argues that the trial court
erred in finding C. B. conpetent to testify, on grounds that it
was not denonstrated that she understood the obligation of a
witness to tell the truth.® KRE 601(b)(4) disqualifies a wtness
to testify if he or she lacks the capacity to understand the

obligation of a witness to tell the truth.

* Brooks does not chall enge the conpetency of R B. on appeal.



C.B., who is nmentally challenged, was 39 years old at
the time of the February 22, 2002, conpetency hearing.* Wen
asked about her age, she said “I"Il be thirty-eight.” She knew
her address, and knew the nanes of sone of the people she |ived
with. She had difficulty understandi ng many of the questions
asked of her, was easily confused, and frequently gave answers
which did not pertain to the questions. However, when given
si npl e exanpl es, she was able to denonstrate that she did
understand the difference between the truth and a lie. For
exanpl e, she knew her nanme was not “Monica” (although she had a
friend wth that nane), and knew that it would not be true if
soneone said she |lived in Kal amazoo, because she lived in
Irvine. After the Conmmonweal th had denonstrated, in this way,
that C.B. knew the difference in truth and Iie, defense counsel
took the interview to the next step and asked C.B. if it was
good or bad when you tell alie. CB. knewthat it was “bad” to
tell alie, although she could not give any consequences of
telling alie. At the conclusion of the hearing, defense
counsel expressed concern that the |ast prong of the conpetency
test, that a witness understand the obligation to tell the truth
(KRE 601(b)(4)), was not satisfied. The court disagreed and

found C B. conpetent.

* Per the trial testinony of Donna Gamble, who gave C.B.’s date of birth as
March 14, 1962.



KRE 601 creates a presunption of conpetency, subject
to exceptions. The presunption extends to nentally handi capped

persons. See Robert G Lawson, The Kentucky Evi dence Law

Handbook, §3.05[3] (4'" ed. 2003). The presunption of conpetency
is overcone per KRE 601(b)(4), if the person |acks the capacity
to understand the obligation of a witness to tell the truth. W
agree with the appellant that nmerely know ng the difference
between the truth and a lie is not sufficient to satisfy KRE
601(b)(4), which requires that a witness understand the
obligation to tell the truth

A trial court’s determ nation of conpetency wll not

be di sturbed absent an abuse of discretion. Pendl et on v.

Commonweal th, 83 S.W3d 522, 525 (Ky. 2002). An appellate court

may consider a trial court’s conpetency determ nation froma

review of the entire record. Kentucky v. Stincer, 482 U. S. 730,

743, 107 S. Ct. 2658, 2666, 96 L. Ed. 2d 631 (1987); Payne v.

Commonweal th, 623 S.W2d 867, 878 (Ky. 1981); Hendricks v.

Conmmonweal t h, 550 S.W2d 551, 554 (Ky. 1977).

Because of C.B.’s nmental handicap, neither the tria
court nor counsel had an easy task in this case. However, the
exam nation of C. B. at the conpetency hearing denonstrated that
she knew the difference between the truth and a lie, which is
the first step in showing an obligation to speak the truth.

Secondly, C. B. also appeared to understand the concept of good



and bad, and knew that it was “bad” to tell alie. Further, the
record, including CB.’s trial testinony, does not reveal any
facts which prove that C. B. did not understand the obligation of
a wtness to tell the truth. W are unable to say the trial
court’s finding was an abuse of discretion. However, in |light
of the fact that this case is being remanded, we recogni ze that
on retrial the defense will have another opportunity to explore
the issue in depth.
Brooks al so contends that the trial court erred in
al l ow ng evidence of prior bad acts. On May 25, 2001, the
Commonweal th filed a Notice of Intent to Use KRE 404(Db)
Evi dence, wherein the Conmonwealth indicated it planned to offer
evi dence of prior uncharged sexual acts commtted by Brooks upon
Donna Ganmbl e, another sister, P.S., and his daughter, J.E. The
trial court denied Brooks's notion to exclude this evidence.”
Brooks’s sister, P.S., was 46 years old at the tine of
trial. She testified that Brooks, her ol der brother, began
abusi ng her when she was three or four years old. She testified
that he would fondle her and that there was “sexua
penetration”, including penetration with his fingers, and that
he stopped when she was 14 because she had started nenstruating.

P.S. provided no other details regarding the alleged incidents.

> Al though the Conmonweal th had given notice that it would call Donna Ganbl e
to testify as to abuse by Brooks, she was not asked about this at trial.



Brooks’s daughter, J.E., age 37 at the tinme of trial,
testified that when she was nine or ten, Brooks went into the
bat hr oom when she was taking a bath and showed her how to use a
douche. Later, he would have her sit on his |lap while he had an
erection until it subsided. Wen she was about twelve years
old, he started touching and |icking her vagina. As she got
ol der, he woul d nake her pull her pants down so he could “l ook”
J.E. testified that it was not until she was 16 years ol d that
she realized this was not right.

KRE 404(b) provides:

O her crimes, wongs, or acts. Evidence of

ot her crinmes, wongs, or acts is not

adm ssible to prove the character of a

person in order to show action in conformty

therewith. It may, however, be adm ssible:

(1) If offered for some other purpose, such

as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or

absence of m stake or accident;

“[ E] vi dence of crim nal conduct other than that being
tried is adm ssible only if probative of an issue i ndependent of
character or crimnal predisposition, and only if its probative

val ue on that issue outweighs the unfair prejudice wth respect

to character.” Billings v. Comonweal th, 843 S.W2d 890, 892

(Ky. 1992). “Trial courts nust apply [ KRE 404(b)] cautiously,

with an eye towards elimnating evidence which is relevant only



as proof of an accused’ s propensity to comrit a certain type of

crime.” Bell v. Commobnweal th, 875 S.W2d 882, 889 (Ky. 1994).

The degree of simlarity between the charged and the
uncharged acts is a critical factor in establishing a direct
rel ati onshi p i ndependent of character. Billings, 843 S.W at
892. It is not sufficient that the charged and uncharged acts

are both of a sexual nature. Lear v. Commponweal th, 884 S. W 2d

657 (1994). Two acts involving sexual crimes are not
necessarily “simlar”. Billings 843 S.W2d at 893. Wth regard
to the degree of simlarity required, our Suprene Court has
expl ai ned:

[Clollateral bad acts evidence offered to
prove corpus delicti should satisfy the sane
criteria as such evidence offered to

i ndi cate nodus operandi. That is, evidence
of other acts of sexual deviance offered to
prove the exi stence of a conmon schene or
plan nust be so simlar to the crinme on
trial as to constitute a so-called signature
crime.

Rearick v. Commonweal th, 858 S.W2d 185, 187 (Ky. 1993), citing

Billings 843 S.W2d at 893. See also, Gray v. Commonweal th, 843

S.W2d 895 (Ky. 1992).

We agree with Brooks that the trial court erred in
admtting the testinony of prior bad acts through P.S. and J.E.
The uncharged acts do not show a “striking simlarity”
i ndi cative of a nodus operandi relevant to the charged acts.

Gay, 843 S.W2d at 897; Billings, 843 S.W2d at 893-894. \Wile



the testinony of P.S. alleged generally simlar acts, there was
shown no simlarity in details (P.S. gave none concerning
| ocation, tinme, and nethod) as required to denonstrate nodus

operandi. See Billings, 843 S.W2d at 893. Further, as in

G ay, “any probative worth which that [general] resenbl ance
m ght endue is dimnished by the significant tenporal renoteness
of those events.” Gay, 843 S.W2d at 895. The evidence of
prior bad acts nmerely showed Brooks’s character and
predi sposition to commt a crine, and was, therefore,
inadm ssible. Billings, 843 S.W2d 890. Because the error was
prejudicial, it is necessary to remand for a new trial.

The remai ning all egations of error are either not
likely to occur upon retrial or have becone noot.

For the foregoing reasons, the judgnent of the Estil

Circuit Court is reversed and the matter is remanded for a new

trial.
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