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BEFORE: COVBS, MANULTY, and PAI SLEY, Judges.
COVBS, JUDGE. The Kentucky Unenpl oynent | nsurance Comm ssion
(Comm ssion) and Topy Corporation (Topy) appeal from an order
entered by the Franklin Grcuit Court on May 10, 2002, which
reversed the Conm ssion’ s decision denying unenpl oynent benefits
to the appellee, Nga Nguyen-Tran (Tran). The Conmm ssion and
Topy contend that the Comm ssion’s decision was supported by
substanti al evidence and that the circuit court erred in
substituting its opinion for that of the Conm ssion. Topy also
chal | enges the jurisdiction of the circuit court at the
threshold | evel. Having reviewed the record, we find no error.
Thus, we affirm

Tran was enpl oyed by Topy in Novenber 1997. She was
assigned to nove steel posts, work that was too dermandi ng for
her physically and which caused her considerable pain. After
conpl aining to her supervisors, she received |ighter work.
Because of a shortage of other workers, Tran was |later re-
assigned to her original work area. Near the end of Septenber
2000, Tran told her enployer that she could no | onger perform
the work. She agreed to continue the job for two weeks. On
Cct ober 13, 2000, Tran consulted a doctor about the synptons she
was suffering as a result of the heavy nmanual | abor she was
performng. She returned to work with a statenment fromthe

doctor containing several restrictions, which included no



lifting, pulling, or pushing anything weighing nore than ten
pounds. Hoping to be assigned to lighter work, Tran was i nstead
told to turn in her uniformand to sign a “quit job paper.”

On Cctober 23, 2000, Tran filed a claimfor
unenpl oynent benefits. On Novenber 8, 2000, the Division of
Unenpl oyment | nsurance (Division) issued a notice of
determ nation finding that Tran had voluntarily quit her
enpl oyment w t hout good cause and that she was disqualified from
recei ving benefits.

She appeal ed that determ nation to an unenpl oynent
i nsurance referee. The referee conducted a hearing on two dates
—Decenber 4, 2000, and February 19, 2001. Topy did not offer
any evidence on the first day and did not send a representative
to the second day of the hearing. Finding that Tran was
entitled to unenpl oynment benefits, the referee held as foll ows:

[Without notice or explanation, clainmant

was noved to the input area to nove stee

case wheels on to a conveyor belt on or

about the end of Septenber 2000.

| medi ately into the job, claimnt began to

devel op headaches, pain in her arm and

shoul der. d aimant conplained to Tonmy

Sharp, line | eader, that she coul d not

performthe duties in the input area. The

work was hard with the continuous lifting

and pulling of her nuscles. C ainmant

continued to conplain and was told to

perform her | ob.

Wthin days of claimant’s | ast day of work,
she again nade it known to M. Peacock
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[ Tran’ s supervisor] and Ji m Nel son,

per sonnel manager, her pain was unbearabl e
to conti nue working, but managenent woul d
not listen to claimant’s request. On

Oct ober 13, 2000, claimant’s pain did not
dimnish. daimant schedul ed an appoi nt nent
with Health Works. C ai mant was pl aced on
restrictions of no lifting and no lifting
over the shoulders. Cainmnt was advised to
seek physical therapy and prescribed

medi cation to relieve her pain.

Claimant’s last plea to be transferred to
her regul ar position was not acknow edged.
Agai n, managenent woul d not adhere to her
request. Caimant realized she had no other
choi ce but to sever her enploynent effective
Oct ober 13, 2000.

DECI SION: The determnation is set aside.
Caimant voluntarily left the enployer with
good cause attributable to the enpl oynent
and is not disqualified frombenefits.

A wor ker acts reasonably, and with good
cause, when quitting unsuitable work. A
quitting occasioned by the unsuitability of
work is attributable to the enpl oynent.
Wrk becomes unsuitabl e whose character is
unilaterally altered by the enployer to the
mat eri al di sadvant age of the worker.

In this case, the claimnt’s enpl oynent
dramatically changed when M. Peacock
assigned claimant duties that resulted in
severe pain in her left arm C ai mant
experienced headaches, illness, and was

pl aced in therapy and prescri bed nedi cati on.
The enpl oyer was not present to provide
testinmony. In the absence of the enployer,
the clai mant has net the burden of proof
that the working conditions were unsuitable.
Wthin the neaning of the law, it is held
the claimant voluntarily quit with good



cause attributable to the enpl oynent.
(Enphasi s added.)

Topy appeal ed the referee’s decision. The Conm ssion
entered its own findings of fact, reversing the referee and
concluding that Tran did not quit for good cause:

In late Septenber 2000, [Tran] was assi gned
to the sanding area, a lighter duty job, for
two shifts. Then she was reassigned to

i nspecting for two shifts. Thereafter she
was reassigned to the input area. She again
conplained to M. Peacock and to M. Nel son,
personnel manager, that she coul d not
continue to work in the input area because
the job was causing her pain. M. Nelson
recomended t hat she see a doctor for
treatment. Claimant did not attenpt to see
a doctor then because she did not want to
mss work to do so. By m ssing work she

t hought she woul d | ose an attendance bonus
day. Caimant continued to work until the
nor ni ng of October 13, 2000, when she quit

t he enpl oynent.

After she had already quit the enpl oynent,

cl ai mant saw a doctor on the afternoon of
Cctober 13, 2000. He treated her for nuscle
strain of her left armand shoul der and

pl aced restrictions on her activities of no
l[ifting over ten pounds, no pushing or
pulling over ten pounds and no |ifting above
her | eft shoulder. Thereafter she returned
to the work site to give the enpl oyer paper
work fromthe doctor’s office. She nmade no
attenpt to return to work.

In this case, claimant quit her job on the
nor ni ng of Oct ober 13, 2000 before seeking
medi cal treatment. She had not been

nmedi cal |y advised to quit the enpl oynent.

Al t hough the work in the input area nmay have
caused her physical problens the evidence is
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insufficient to show that she had no
reasonabl e alternative to quitting the

enpl oynent. |If she had gone to the doctor
earlier, as reconmended by the personne
manager, she possibly could have returned to
the enployer with a statenent of her nedi cal
restrictions and been placed on |lighter duty
work until released fromrestrictions by the
doctor. Instead of going to the doctor
earlier, as recommended by the personne
manager, claimant chose to renmai n working
rather than risk | osing an attendance bonus
day. |If she were truly unable to do the
assi gned work, she surely woul d have gone to
the doctor earlier. She has failed to prove
that she had good cause attributable to the
enpl oynent for quitting her job. (Enphasis
in original.)

The Conmmi ssion held that Tran was not entitled to unenpl oynent
benefits and ordered that she repay the Division the sum of
$6, 996. 00.

The Commi ssion’s order was nailed to Tran on April 17,
2001. She requested reconsideration. The Conm ssion deni ed her
nmotion in an order entered April 24, 2001. Both orders set
forth Tran’s right to seek judicial reviewwthin twenty days as
provi ded by KRS! 341.450(1). On May 14, 2001, within twenty days
of the Comm ssion’s |last order, Tran filed a verified conpl ai nt
in the Franklin Grcuit Court seeking review of the Commi ssion’s
deci si on.

The appellants imedi ately noved to dism ss the appea

as untinely. They contended that Tran was required to seek

! Kentucky Revised Statutes.



judicial review within twenty days of the Conm ssion’s origina
deci sion rather than twenty days fromthe subsequent order
denying the notion for reconsideration. Their argunent was
based on 787 KAR® 1:110, §3(6)(b), which reads:

An application for reconsideration of a

deci sion of the conm ssion shall not stay

the running of tine for appeal to the

circuit court if the application is denied.
Because Tran’s conplaint was filed nore than twenty days after
the original order, the appellants argue that the circuit court
was conpelled to dismss the appeal.

In an order entered on June 28, 2001, the court
rejected the appellants’ argunent, finding that the
adm nistrative interpretation of the pertinent regulation was
arbitrary and that it violated Tran’s right to due process. It
al so determ ned that KRS 341. 450 was anbi guous with respect to
whi ch deci sion should be used for appeal purposes, hol ding that
the pertinent statute could not be construed to bar the appeal.

After disposing of the jurisdictional hurdle, the
court then reversed the Comm ssion as to the nerits of the
appeal. 1In a thorough and well-reasoned opinion, the court
concl uded as foll ows:

The Conmmi ssion’s Order denying benefits
focuses on the fact that Tran went to the

doctor only after she quit. The Conmm ssion
di d not consider whether the injury to Tran

2 Kentucky Administrative Regul ati ons.
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was good cause, but nerely that she did not
seek advice froma physician until after she
had quit. The Comm ssion accepted TOPY' s
position that Tran’s not seeing a physician
prior to quitting was sufficient evidence to
establish Tran quit voluntarily w thout good
cause. The Comm ssion and TOPY correctly
state that Tran had the burden of proof to
establish she quit for good cause. See

Kent ucky Unenpl oynent Ins. Commrin v. Mirphy,
Ky., 539 S.W2d 293, 294 (1976). The
evidence in this case is |argely undi sput ed.
The enpl oyer submtted no evidence on the
record. The record reveals that Tran told
her enpl oyer the job task was too strenuous
causing her health to deteriorate. The

enpl oyer acknow edged this by noving the
enpl oyee but then shifted her back to the
original task because of a shortage of

enpl oyees. She proceeded to tell her

enpl oyer that she shall have to quit due to
heal t h reasons unl ess sonet hi ng changes.

She quit her enploynent and on the sane day,
after quitting, obtained a doctor’s opinion
stating the work was too strenuous and
placing her on lifting restrictions

i ncongruous with the former position. The
record indicates the enpl oyer chose to pl ace
Tran in this | abor intensive [position]
because of an enpl oyee shortage. No
evidence in the record indicates a contrary
reason.

The issue presented to the Comm ssion
was whether Tran was faced with
“circunstances as to | eave no reasonabl e
alternative but |oss of enploynent.” 539
S.w.2d at 294. “The primary key in
resolving conflicts such as this nust be
based on who causes the enployee to quit.”
Kent ucky unenpl oynent Inc. Com V. Melvin's
Grocery Co., Ky.App., 696 S.W2d 791, 792
(1985). An individual may not be held to
have quit voluntarily unless that decision
stens fromone’s own choice or full consent.
See Ni chols v. Kentucky Unenpl oynent Commi n,
Ky. App., 677 S.W2d 317, 321 (1984).
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“Unenpl oynment conpensation is soci al

| egi sl ati on adopted into statutory |aw
designed to afford protection to those

wor kers who become unenpl oyed t hrough no
fault of their owmn.” Gatliff Coal Co. v.
Ander son, Ky., 814 S.W2d 564, 565 (1991).
Did Tran quit voluntarily or was she forced
to quit because her enployer placed her into
a position her body could not withstand. W
bel i eve that in answering this question the
Commi ssion incorrectly focused on whet her
she shoul d have sought nedical treatnent
before quitting.

It is arare thing when we are
presented with a record that conpels the
Court to nmake a finding contrary to that of
t he Conm ssion. However, this is such a
case. The evidence of record was
excl usively supplied by Tran at the
adm ni strative |l evel and mandates a finding
in her favor. That evidence of record is
that she was placed in a position that
caused her great pain because of the lifting
requi red. She conpl ai ned and was
tenporarily noved to a | ess | abor-intensive
posi tion. However, TOPY was experiencing
enpl oyee shortages which lead to Tran’s
bei ng pl aced back in the manually intensive
i nput departnent. The record further
reveal s that Tran warned of her inpending
resi gnati on because of the pain she
suffered. She was forced to quit and sought
t he advi ce of a physician who placed lifting
limtations upon Tran that nmade a return to
the i nput position inpossible. The
physician also affirmatively established
that work at the input departnent was far
too intense for Tran’s body. The record
conpels a finding that Tran was placed in
the Scylla or Charybdis quandary of doing
serious harmto her body by continuing or
quitting. She is also a Vietnanese
immgrant with [ittle mastery of the English
| anguage, evidenced in by [sic] use of an
interpreter at her hearing. Her
under standi ng of cultural nores in the
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Ameri can workplace was likely limted as

well. We find that the determ nation of the

[Commission] is clearly not supported by

substanti al evidence on the record and,

i ndeed, conpels a finding contrary to that

of the Comm ssi on.
These appeal s foll ow

We shall first address Topy's argunent that Tran's
appeal was untinely and that it should have been di sm ssed
accordingly. Topy argues that the court departed from abundant
case |aw characterizing as fatal the failure to conply strictly

with statutory provisions for obtaining judicial review of an

agency’s decision. See, e.g., Taylor v. Duke, Ky.App., 896

S.W2d 618, 621 (1995), and Board of Adjustnents v. Flood, Ky.,

581 SSw2d 1 (1978). W agree with the court’s ruling that the
appeal was tinely pursuant to the statute. The pertinent
portion of KRS 341.450(1) provides as follows:

Except as provided in KRS 341.460, within
twenty (20) days after the date of the
deci si on of the conm ssion, any party

aggri eved thereby may, after exhausting his
renmedi es before the conmm ssion, secure
judicial review thereof by filing a
conpl ai nt agai nst the comm ssion in the
Crcuit Court of the county in which the

cl ai mant was | ast enployed by a subject

enpl oyer whose reserve account or

rei mbursi ng enpl oyer account is affected by
such clainms. (Enphasis added.)

Topy contends that the statute contains an
“unqualified requirement” that a clai mant seek review within

twenty days after the initial decision. That interpretation
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m sconstrues the subsequent, unequivocal statutory |anguage that
a claimant be allowed to exhaust all his available

adm ni strative renmedies. Those renedies include the filing of a
notion to reconsider. Thus, the statute enconpasses the extra
time needed to file and to await an order on a notion to
reconsider. It contains two alternate tinme frames from which
the twenty days mght run: (1) “after the date of the decision
of the comm ssion” or (2) “after exhausting ...remedies before

t he comm ssi on The second participial phrase would be a
nmere redundancy or worthl ess surplusage unless it be construed
to provide a claimnt the opportunity to pursue the | ast
possi bl e recourse of review before the comm ssion.
Procedurally, that final step is the filing and adjudi cati on of
a notion for reconsideration.

Constitutional due process guarantees and i ndeed
mandates the right of a claimant to exhaust such an
admnistrative alternative. |If -— instead of actively pursuing
and inplenmenting her renedies -- Tran had negl ected to exhaust a
renmedy (a failure that arguably woul d have barred access to the
courts), that om ssion nost assuredly woul d have been cited by
t he Comm ssioner and Topy to raise a jurisdictional bar. Due
process will not tolerate the denial of neaningful access to

judicial review by arbitrary mani pul ation of adm nistrative

procedures. The court has ruled recently that adm nistrative
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agenci es cannot erect procedural barriers that effectively
create arbitrary inpedinents to neani ngful judicial review of
their final actions.

Next, both appellants conplain that the trial court
abused its discretion by substituting its opinion for that of
the Comm ssion. They argue that the record adequately supports
the finding of the Conmi ssion that Tran quit her job before
seeki ng nedical attention and its concl usion that she
voluntarily quit her job w thout good cause. W disagree.

Judi ci al review of unenpl oynent issues:

is governed by the rule that if the findings

of fact are supported by substantia

evi dence of probative val ue, then they nust

be accepted as binding and it nust then be

determ ned whether or not the adm nistrative

agency has applied the correct rule of |aw

Rai nes v. Kentucky Unenpl oynment | nsurance Conmm ssion, Ky.App.,

669 S.W2d 928 (1983). The court carefully and extensively

anal yzed the standard governing its role in review ng agency

action. It was wholly aware of the proper paraneters of its
authority and discretion. It is true that it nmade findings not
previ ously addressed by the Comm ssion -—findings which

addressed Tran’s national origin, her difficulty in
communi cating in the English | anguage, and her | ack of know edge
concerning the culture and nores of the workplace. However,

t hese expanded findings in no way contradicted the findings of
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t he Comm ssion. They were just, humane, and legitinate
observations as to the circunstances affecting her ability to
cope with her dilemma — certainly relevant to the issue of
whet her her departure was attributable to the nature of the
enpl oynent. A reviewing court is not required to mrror the

exact |anguage enpl oyed by the agency. See, Kentucky Board of

Nursing v. Ward, Ky.App., 890 S.W2d 641 (1994). The court

correctly applied the substantial evidence standard set forth in
Rai nes and was accordingly conpelled to set aside the deficient
findings of the Comm ssion.

The appellants rely on the fact that Tran quit her job
bef ore seeking medical attention. They argue that the
Conmmi ssion correctly characterized this action as detrinental to
her claimand that the court erred in overruling the Conm ssion
on this point. They have cited cases fromother jurisdictions
hol di ng that an enpl oyee who quits for health reasons is not
entitled to benefits unless he is able to docunent that he was
advi sed by a physician to do so prior to actually quitting. See

e.g. Geen v. Unenpl oynent Conpensati on Board of Review, 68 Pa.

Conmmw. 101, 448 A 2d 118 (1982).

Kent ucky | aw has no requirenment of a doctor’s advice
as a condition precedent for a worker to quit a physically
harnful job in order to establish “good cause.” Rather, as the

court correctly stated, “good cause” is established when the
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worker is confronted with “circunstances so conpelling as to
| eave no reasonable alternative but | oss of enploynent.”

(Opinion of the court, citing Mirphy, supra at 294). See al so,

Rai nes, 669 S.W2d at 928, and Ni chols, supra, 321. There is

absolutely no evidence in the record to support the Conmm ssion’s
finding that if Tran had gone to the doctor earlier, Topy m ght
have acconmodat ed her condition by placing her in a |light-duty
position. On the contrary, the evidence anply denonstrated that
Topy deliberately placed her back in an inpossible assignnment
after it had becone fully aware of its detrinmental inpact on her
heal t h.

Addi tionally, as distinguished fromthe cases cited by
appel lants from other jurisdictions, Tran comuni cated her
inpaired condition to Topy and sought acconmodation prior to
quitting. The appellants countered that she attenpted “to hide
the ball fromthe enployer by w thhol ding evidence of a nedica
condition.” Nothing in the record supports that allegation.

The evidence of record does reveal that Tran informnmed
her superiors that her workload was too strenuous and that it
was causi ng her serious problens. She warned themthat she
woul d have to quit if they did not change her work. She
continued to work for two weeks and then consulted the doctor to
whom Topy had referred her. She returned to Topy fromthe

doctor’s office with a statenment advising that she coul d not
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performthe lifting tasks assigned to her. She anticipated that

she woul d be reassigned. Instead, she was told to turn in her
uniformand to sign a “quit job paper.” The evidence is
uncontradi cted that Topy was intransigent in its unwllingness

to accommobdat e her reasonable needs. Thus, the court correctly
determned that Tran was left with no reasonable alternative but
to term nate her enploynent in order to preserve her health.
Finally, Tran cannot be disqualified fromreceiving
unenpl oynent benefits because she did not seek workers’
conpensation benefits or file a grievance. As the entire record
denonstrates, there is no evidence to indicate that any action
taken by Tran woul d have affected Topy’'s treatnent of her.
Accordingly, the judgnent of the Franklin G rcuit

Court is affirned.
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