RENDERED: MARCH 21, 2003; 10:00 a.m
NOT' TO BE PUBLI SHED

Commomuealth OFf Kentucky

@Court OFf Appeals

NO 2002- CA-001104- MR
NI KLAAS SEKOU KARENGA APPELLANT

APPEAL FROM FAYETTE Cl RCU T COURT
V. HONCRABLE REBECCA M OVERSTREET, JUDGE
I NDI CTMENT NO. 02- CR- 00201

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG
Kk Kk Kk Kk kK
BEFORE: EMBERTQN, Chief Judge; BAKER and HUDDLESTON, Judges.
HUDDLESTON, Judge: Ni kl aas Karenga appeals from a Fayette
Crcuit Court judgnent and sentence of inprisonnent predicated
on his conditional plea of guilty to trafficking in a controlled
substance, first degree, and possession of drug paraphernali a,

second degree.! Karenga was sentenced to five years in prison on

! The third count that Karenga was initially charged wth,
giving an officer a false nane, was di sm ssed.



the first count and one year on the latter count, to be served
consecutively.

In January 2002, Detective Keith Ford was working in
the Narcotics Enforcenent Uni t of the Lexington Police
Depart nent. According to Ford, the unit had received several
conplaints concerning the sale of crack cocaine at 734 North
Broadway, apartnent #1, Karenga's residence, prior to the
incident that led to Karenga's arrest. At approximately 10: 00
p.m on January 2, 2002, a confidential informant advised the
unit that crack cocaine was being sold at that address. Upon
receiving this information, Ford net with the informant for the
pur pose of coordinating a controlled purchase of crack cocaine.
Two such purchases ensued, with the informant purchasing crack
cocaine from“N ck,” the subject who lived at the aforenentioned
address, on each occasion; Ford was involved in one of these
transacti ons. Al though the present case was admttedly the
first time Ford had used the informant in question on a case he
was in charge of processing, he had been involved in two other
cases in which the informant proved reliable.

On January 3, 2002, Ford prepared an affidavit in
support of a search warrant for the prem ses in question that
was issued by Fayette District Court and executed by Ford later
t hat day. Upon arriving at Karenga' s apartnent, Ford secured

Karenga, conducted a protective sweep, read the search warrant



al oud and advised Karenga of his rights pursuant to Mranda v.
Arizona.? Because the search vyielded evidence of trafficking
viz., two crack pipes, twsted baggies, a filter, a plastic bag
containing snaller plastic bags of crack and $35.00 in cash,
Ford arrested Karenga.?®

Pursuant to Kentucky Rules of Crimnal Procedure (RCr)
9.78,% Karenga filed a notion to suppress the evidence that
resulted in his arrest alleging that:

[T] he physical evidence in this case was obtained

through an illegal search of [Karenga's] residence and

his person based on an inadequate search warrant

af fidavit, i ncl udi ng but not limted to an

i nsufficient i dentification of [ Kar enga] by a

2 384 U S. 436, 865 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

3 Ford also testified that Karenga had two outstandi ng arrest
warrants, one for crimnal trespass and the other for nonpaynent
of fines.

4 Ky. R Oim Proc. (RCr) 9.78 provides:

If at any tinme before trial a defendant nobves to suppress,
or during trial makes tinely objection to the adm ssion of
evi dence consisting of (a) a confession or ot her
incrimnating statenents alleged to have been nade by the
defendant to police authorities or (b) the fruits of a

search, the trial ~court shall conduct an evidentiary
hearing outside the presence of the jury and at the
conclusion thereof shall enter into the record findings
resolving the essential issues of fact raised by the notion
or objection and necessary to support the ruling. | f

supported by substantial evidence the factual findings of
the trial court shall be concl usive.



confidential informant, in violation of the Fourth
Amendnent to the United States Constitution, Section
10 of the Kentucky Constitution an applicable case
I aw. Further, any and all statenents by [Karenga]
were obtained follow ng the above descri bed search and
are in violation of the Fifth Amendnent to the United
States Constitution, Section 11 of +the Kentucky
Constitution and applicable case |aw. Further, any
statenents by [Karenga] mnade following the illega
search are inadmssible as fruit of the poisonous

tree.

At the suppression hearing, the Comonwealth relied
solely upon the testinony of Ford that was consistent with the
foregoing summary of events. In support of his notion, Karenga
argued that the Comonweal th should be required to establish how
the informant acquired the information that led police to his
resi dence because, absent verification, there is no system of
checks and bal ances to preclude the police from falsely claimng
that an informant exists. Disputing this assertion, the
Commonweal t h enphasi zed that neither the controlled purchase nor
the information that precipitated the purchase should be the
focus of this case since the arrest of Karenga resulted fromthe

execution of a valid search warrant.



In a March 18, 2002, order, the court denied Karenga's
nmotion to suppress, finding that the Commonwealth did not have
to provide the information regarding the informant’s basis of
know edge because there was a substantial |ikelihood that such a
revelation would result in the informant’s identity being
exposed. Further, the court found that the search of Karenga's
resi dence and his subsequent arrest were constitutionally valid
and, therefore, both the evidence seized during the search and
Karenga's statenents were adm ssible. Followng the court’s
unfavorable ruling, Karenga entered a guilty plea to the first
two counts of the indictnent, reserving his right to appeal the
court’s denial of his notion to suppress the incrimnating
evi dence.

On appeal, Karenga's argunents mrror those he nade
bel ow. Further, he contends that “there is serious doubt as to
the existence of the informant” in this case since Ford could
not explain how the informant obtained the information at issue
and the affidavit prepared by Ford did not accurately identify
t he suspect [Karenga]. In Karenga's view, the court abused its
discretion in failing to conduct a hearing to deternmine the
totality of the circunstances surrounding the issuance of the
search warrant in question since Ford s testinony standing al one
does not constitute substantial evidence to support the court’s

fi ndi ngs. Because there was no “direct evidence regarding the



reliability of the informant” and there is “serious doubt” as to
hi s exi stence, Karenga urges us to “remand this case for further
proceedi ngs, including but not limted to” such a hearing so as
“to determne that an informant truly existed in this case.”

In response, the Commopbnwealth argues that the court
acted properly in denying Karenga's notion to suppress because
the informant’s tip as <corroborated by Ford s independent
investigation and docunmented in his affidavit constituted
probable cause to support the warrant. According to the
Commonweal th, the basis of the informant’s know edge is *“just
one relevant factor to be considered in the totality of the
circunstances analysis” so the lack of information in this
regard “does not operate [to] bar the finding of probable cause”
and the record refutes the “absurd argument” that there 1is
serious doubt as to the existence of the informant.

Pursuant to RCr 9.78, in the context of a suppression
hearing, “[i]f supported by substantial evidence the factual
findings of the trial court shall be conclusive.” Further, “due
regard shall be given to the opportunity of the trial court to

n5

judge the credibility of the w tnesses. Substantial evidence

° RCr 9.78, supra, n. 4, Ky. R CGv. Proc. (CR) 52.01, which
is applicable in crimnal proceedings by virtue of RCr 13.04.



is “evidence of substance and relevant consequence having the

fitness to i nduce conviction in the minds of reasonable nen.”®

In Beemer v. Conmonweal th,’ the Kentucky Supreme Court

removed any doubt as to the applicable standard of review in
cases where the defendant questions the validity of the warrant
because the supporting affidavit does not establish the
credibility of the informant, as is the case here, explicitly
adopting the “totality of the circunstances” test set forth by
the United States Supreme Court in Illinois v. Gates,® cited by
both parties.
[We have repeatedly said that after-the-fact scrutiny
by courts of the sufficiency of an affidavit should
not take the form of de novo review. A magistrate's
“determ nati on of probable cause should be paid great
deference by reviewing courts.”[®] “A grudging or
negati ve attitude by revi ewi ng courts t owar d

warrants, " [ 1] is inconsistent with the Fourth

6 Onens-Corning Fiberglas Corp. v. Golightly, Ky., 976 S.W2d
409, 414 (1998)(citations omtted).

7 Ky., 665 S.W2d 912 (1984).
8 462 U.S. 213, 103 S. C. 2317, 76 L. Ed. 2d 527 (1983.

9 Spinelli v. United States, 393 U S. 410, 419, 89 S. (.
584, 590, 21 L. Ed. 2d 637 (1969).

10 United States v. Ventresca, 380 U S 102, 108, 85 S Ct.
741, 745, 13 L. Ed. 2d 684, 685 (1965).




Amendnent’ s strong preference for searches conducted

pursuant to a warrant it

“Reflecting this preference for the warrant process, the
traditional standard for review of an issuing negistrate' s
probabl e cause determ nation has been that so long as the
magi strate had a ‘substantial basis for . . . concluding that a
search would uncover evidence of wongdoing, the Fourth
Anendnent requires no nore.”!?

Departing from precedent, the Kentucky Suprene Court
found that “reaffirmation of this standard better serves the
pur pose of encouraging recourse to the warrant procedure and is
nore consistent with our traditional deference to the probable
cause determnations of nmagistrates than is the ‘two-pronged

" 13

t est of Aguilar v. Texas'® and Spinelli. In so doing, the

1 Beemer, supra, n. 7, at 914,

2 1d., quoting Jones v. United States, 362 U S. 257, 271, 80
S. &t. 725, 736, 4 L. Ed. 2d 697, 708 (1960).

13 Id. at 914. The two-pronged test abandoned by the United
States Suprene Court in Gates and the Kentucky Suprene Court in
Beener, consists of the following: “(1) that the basis of the
know edge of the informant be shown, and (2) that the
reliability of the informant nust be established.” 1d.

14 378 U.S. 108, 84 S. Ot. 1509, 12 L. Ed. 2d 723 (1964).



Court was “fully in accord with the relaxation of the Federal
requirements as expressed in [Gates].”

The task of the issuing magistrate is sinply to nmake a
practical, comon-sense decision whether, given al
the circunstances set forth in the affidavit before
him including the “veracity” and the “basis of
knowl edge” of persons supplying hearsay information,
there is a fair probability that contraband or
evidence of a crinme will be found in a particular
place. And the duty of a reviewing court is sinply to
ensure that the mnmmgistrate had a “substantial basis
for . . . conclud[ing]” that probable cause existed.
W are convinced that this flexible, easily applied
standard wll Dbetter achieve the accomvodation of
public and private interests that the Fourth Amendnent

requires than does the approach that has devel oped

from Aguilar v. Spinelli.?®®

Applying these principles to the instant case, our

anal ysis necessarily begins with a review of the affidavit at

15 Beener, supra, n. 7, at 915.

16 Id. at 914-915, quoting Gates, supra, n. 8, 462 US. at
238, 76 L. Ed. 2d at 548 (citation omtted).




i ssue, the relevant content of which, as sworn to by Ford, is as
foll ows:
of the prem ses known and nunbered as:

734 N.  Broadway, Apartnent #1, Lexington, Fayette
County, Kentucky
* * *
and nore particularly described as foll ows:
734 N. Broadway, Lexington, Fayette County, Kentucky
is a tw story, multi-unit apartnment building situated
on the east side N Broadway and faces west between W
Seventh Street and Spence Alley. 734 N. Broadway is
situated further back from the street in relation to
ot her buil di ngs/ houses on the same side of the block
734 N. Broadway is constructed of cinder block/brick
and is painted yellow and white in color. The
nunerals “734” are painted on the upper right side of
the building when viewed from N Broadway. The
apartnment to be searched is Apartnment #1. Apar t ment
#1 is located on the ground floor of the building and
is the first apartnment one wuld cone to if
approaching from the front of the building. The
nunmeral “1” is posted on the door of the apartnent.

* * *

and/ or on the person(s) of:

10



Unknown Black Male subject, 5/5"-5"7" in height, 220
I bs.-240 I bs. in weight, and appears to be in his late
30"s in age.

* * *

for the foll ow ng described personal property, to wit:
Cocaine, notes, letters, witings, photos, nonies,
recordi ngs, safes, weapons, paraphernalia, or whatever
drug the presence of which mght tend to indicate the
illegal use of, possession of, or trafficking in a
controlled substance as defined by the Uniforned
Nar cotics Act of 1982.

* * *

On the 2nd day of January, 2002, at approximtely 2200
ampm affiant received information from observed:

A qualified confidential informant advised that he/she
knew that crack cocaine was being sold from 734 N
Br oadway, Apartnent #1.

On January 3, 2002, the affiant net with the sane
qualified confidential informant for the purpose of
maki ng a controll ed purchase of crack cocaine from 734
N. Broadway #1. Wthin the past 48 hours of
application for this search warrant, the affiant
supervised the same qualified confidential infornmant

for the purpose of making a controlled purchase of

11



crack cocaine from 734 N. Broadway #1. The qualified
confidenti al i nf or mant was able to conduct a
controlled purchase of crack cocaine from 734 N
Broadway #1 while being supervised by police
detective(s).

The qualified confidential informant who provides the
information contained in this affidavit has provided
information to the narcotics unit on nultiple
occasions. The informant has al so purchased narcotics
for this unit on at |least three occasions in the past.
The i nformant has denonstrated truthfulness and
accuracy and the information provided has been

verified via independent investigation.

EXI GENT Cl RCUMSTANCES

The anount of crack cocaine that is believed to be
sold fromthis location is of such size that it would
be easily destroyed or disposed of wthout imrediate
entry.

Acting on the information received, affiant conducted
the follow ng i ndependent investigation:

Wthin the past 48 hours the affiant nmet wth a
qualified confidential informant for the purpose of

maki ng a controll ed purchase of crack cocaine from 734

12



af fidavit,

by

For d,

N. Broadway #1. The affiant searched and then
provided police buy noney to the informant. The
affiant then escorted the informant to the |ocation
and narcotics detectives observed the informant go to
and enter 734 N Broadway #1 (described apartnent).
After a few mnutes, the informant returned to the
affiant (all the while being observed by detectives)
with a quantity of crack cocaine. The informant was
once again searched by the affiant. The i nformant
released to the affiant a quantity of crack cocaine
that the informant stated was purchased from the
described subject wthin 734 N. Broadway #1. The
crack cocaine field tested positive and was booked in
at police headquarters.

Based on t he information recei ved and t he
i nvestigation that followed, the affiant believes that
evi dence of narcotics use, possession, or trafficking
will be found upon inmedi ate search of 734 N. Broadway
#1 (described apartnent), Lexington, Fayette County,

Kent ucky.

As denonstrated by even a cursory review of Ford s
the informant, whose qualifications were attested to

Identified Karenga, described his residence and

13



specified the alleged illegal activity being engaged in at that
| ocation in sufficient detail to warrant further investigation.
Ford then <corroborated this information via an independent
i nvestigation that substantiated the informant’s tip, a crucial
factor that is not contested by Karenga. Contrary to Karenga's
assertion, Ford s failure to inquire as to the source of the
informant’s know edge does not in and of itself render his
affidavit inadequate to support a finding of probable cause.
Li kewi se, the fact that Ford' s testinony and affidavit differ
somewhat wWith respect to his description of Karenga, i.e., Ford
omtted the “Nick” reference from the affidavit and failed to
specify that the suspect was an older black man with graying
hair, does not necessarily “cast doubt on the reliability of the
informant and the testinony of Ford.” Nei t her of these all eged
deficiencies are conclusive as to the dispositive inquiry as to
whether the affidavit submtted by Ford in support of his
application for a search warrant reflected a substantial basis
for concluding that probable cause existed for the issuance of
t he warrant.

Decisions applying the totality of the circunstances
anal ysi s have “consistently recogni zed t he val ue of

corroboration of details of an informant’s tip by independent

14



work.”* An affidavit relying on hearsay is “not to be deened

insufficient on that score, so long as a substantial basis for

crediting the hearsay is presented.”?!®

Even in nmeking a
warrantl ess arrest an officer is entitled to rely upon the tip
of an informant rather than his own direct observations as |ong
as the informant’s statement is corroborated by other matters
within the officer’s know edge.'® That being the case, a tip
from an informant properly characterized as “qualified” that is
subsequently verified by an independent police investigation,
i.e., controlled crack cocaine purchase, during which the
informant is closely nonitored and necessary precautions are
taken to ensure the integrity of the investigation, justifies a
finding of probable cause. Such is the case here.

Acting on a tip from a *“qualified confidential
informant,” Ford conducted an investigation within forty-eight
hours that wverified the “veracity” and “reliability” of the
informant, thereby dispensing with the allegation that he failed
to inquire as to the “validity, origin or reliability” of the

information that pronpted the investigation. Ford then prepared

an affidavit attesting to both the tip and the investigation in

1 Gates, supra, n. 8, 462 U.S. at 241, 76 L. Ed. 2d at 550.

18 Id.(citation omtted).

19 I d.

15



order to obtain a search warrant for the subject prenm ses and
|ater offered testinony that the circuit court deened credible
confirmng the entire process, albeit in greater detail. Under
the “totality of the circunstances,” a finding of probable cause
was justified. In arguing that “this investigation and
subsequent search [were] based entirely on the information
provided by this unknown informant,” Karenga nerely highlights
Ford' s conpliance with established protocol, underm ning his own
position in the process.

Even assum ng arguendo that Karenga's assertion as to
the anonymty of the informant was accurate, a characterization
consistently disputed by Ford, the honesty and reliability of an
anonynous informant become far less crucial followng an
i ndependent investigation.?® Although the rationale behind this
t hi nki ng: “Because an informant is right about sonme things, he
is nore probably right about other facts,” mght not be the type

of “reliability” or “veracity” necessary to satisfy the stricter

standard of Spinelli, “it suffices for the practical, common-
sense judgnent called for in mking a probable cause
det erni nation.”? By conducting an independent investigation

that corroborated the informant’s tip, Ford renoved the

20 Id., 462 U S. at 244, 76 L. Ed. 2d at 552.

21

d.

16



potential for a Fourth Amendnent violation that would otherw se
have existed, thereby providing a “substanti al basis for
crediting the hearsay” and establishing probable cause in a
manner dictated by Gates. Accordingly, the search warrant was
valid and the circuit court properly denied Karenga's notion to
suppress the evidence seized upon its execution.

G ven our resolution of the probable cause issue, the
remai ning question is whether Ford' s testinony constitutes
substanti al evidence upon which the circuit court could properly
rely in making this conclusive |legal determnation. No credible
argunent can be made that the testinony of the supervising
detective [Ford] in an investigation undertaken to corroborate
an informant’s tip, if consistent with his affidavit and taken
as true, as is the case here, does not suffice for that purpose.
Karenga’s argunent in this vein ambunts to an attack on Ford's
credibility and, therefore, nust fail. Resol ving factual
di sputes and assessing the «credibility of wtnesses are
functions uniquely within the province of the circuit court.
Ford' s testinony was consistent with his affidavit in every key
respect. Gving “due regard” to the opportunity of the court to
assess his credibility, we have neither the authority nor the
inclination to disturb its decision.

In light of this determnation, analysis of the

related issue regarding suppression of the statenents made by

17



Karenga s unnecessary. As correctly observed by the
Comonweal th, an argunent nust be precisely identified and
preserved in the lower court in order to be raised on appeal.??
Contrary to the Commonweal th’s assertion, however, Karenga did
preserve this argunent below as evidenced by the cited excerpt

from his “notion to suppress evidence.”?

Accordi ngly, Karenga
woul d have been entitled to have this issue addressed on the
merits had the preceding issues been decided in his favor.?*

To summari ze, “IwWje think the totality of the
circunstances, including the informant’s tip and the subsequent
surveillance and investigation by the police officers,
established a substantial basis for a reasonable belief by the
magi strate,”?® that a search of the premises in question would
reveal evidence “tend[ing] to indicate the illegal use of,

possession of, or trafficking in a controlled substance.” No

nore i s required.

22 RCr 9.22; Powell v. Comonweal th, Ky. App., 843 S.W2d 908,
909 (1992).

23

In the opening paragraph of his notion, Karenga noved the
court to “suppress any and all physical evidence and any and al
oral, taped or witten statenents which may have been nade by
t he defendant to nenbers of |aw enforcenent.”

24 Since Karenga was infornmed of his rights pursuant to

M randa, his statenents woul d have been adm ssi bl e.

25 Beener, supra, n. 7, at 915.

18



Consistent with the foregoing, the order denying
Karenga's notion to suppress the evidence discovered during a

valid search of his apartnment is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Mat t hew W Boyd Al bert B. Chandler 111
Lexi ngt on, Kent ucky Attorney General

Courtney J. Hi ghtower
Assi stant Attorney Ceneral
Frankfort, Kentucky
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