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BEFORE: EMBERTQON, CHI EF JUDGE; JOHNSON AND KNOPF, JUDGES.
JOHNSON, JUDGE: Joyce Henderson has appeal ed froma judgnment of
convi ction and sentence entered by the McCracken Circuit Court
on May 2, 2002, convicting her of theft by deception over

$300. 00! for failing to report incone increases to the Paducah
Housi ng Authority. Having concluded that the circuit court did
not err by refusing to accept her guilty plea to a | esser

of fense and by denying her notion for a directed verdict of

acquittal, we affirm

! Kentucky Revised Statutes (KRS) 514.040.



In 1998 Henderson began living in federally-subsidized
housi ng managed by the Paducah Housing Authority. The anount of
rent paid by tenants of the Housing Authority was adjusted
according to their incone, and tenants were required to report
any changes in their incone within ten days to the property
manager. In addition, a recertification of each tenant’s
eligibility and rent | evel was conducted annually. This case
arose from Henderson’s failure, during the period from August
1999 to Septenber 2000, to notify the Housing Authority of
i ncreases in her incone resulting fromher qualifying as a
teacher and gai ning enploynent in that field. The Housing
Authority initiated a civil action agai nst Henderson to recover
the unpaid rent, and it was awarded a partial default judgnent
of $3,033.00. On February 16, 2001, Henderson was al so indicted
for the felony of theft by deception over $300.00. The
i ndi ctment all eged that Henderson took benefits or property from
t he Paducah Housing Authority and the United States Departnent
of Housing and Urban Devel opnment (HUD) by issuing fal se
financial statenments or failing to correct financial statenents
i ssued to the Paducah Housing Authority and HUD

Fol Il owi ng the indictnent, Henderson accepted a plea

of fer made by the Commonweal th, consisting of a reduction of the



charge to the misdeneanor of theft by deception under $300.00,2 a
restitution paynment of $4,236.00, and a reconmmrendation of a 12-
nmont h sentence. However, the circuit court refused to accept
the guilty plea and recomended sentence. In response to
guestioning by the trial court, Henderson stated that she
understood the plea agreenent and that she had know ngly entered
intoit. Wuen the trial court asked her whether she had issued
a false statenment or had failed to correct existing records
regardi ng her incone as the indictnent alleged, she did not
answer imedi ately and the trial court warned her that even
under the plea agreenent, it was possible that she would have to
serve 12 nonths in jail. Henderson then stated that she “pled
toit to have it over with.” She explained that she had in fact
sent notices of her increases in income to the Paducah Housi ng
Aut hority, but that she could not prove it because she had not
sent themby certified mail or confirmed their receipt in any

ot her manner. Her defense counsel interjected that Henderson
had already lost a civil judgnent “on the sanme facts” and that
Henderson had “failed to report” the required information.

Def ense counsel also stated that it had been Henderson’s
responsibility to ensure that the authorities received the
information. The trial court responded that it “did not want

her pleading guilty if she didn't do it.” The Conmonwealth’s

2 See KRS 514.040(8).



Attorney then stated that if Henderson did not do it, he wanted
her to have a trial, but stressed that “there’s nothing subtle
about this,” and that the Commonweal th woul d show proof of
actual deception. He acknow edged that if Henderson had put the
information in the mail, there could be no deception, and he
repeated that the Commonweal th did not want her entering into
the plea agreenent if she was innocent. The trial court

expl ained that it could not accept Henderson's guilty plea
because “there had to be an adm ssion of a violation [of the
statute].” The Commonwealth’s Attorney then stated that the

pl ea bargain only included a reduction in the charge froma
felony to a m sdeneanor because of Henderson’s age and | ack of
crimnal record, but that there was no question that she had
conmmtted the offense. The trial court then stated that if
Henderson had mail ed the notices as she clainmed, “no crinme had
been conmtted” and it suggested that after further

i nvestigation, the Commonweal th m ght discover that what

Hender son was saying was true and the issue m ght be “resol ved”
in that way.

Henderson was tried by a jury and she was convicted of
the felony of theft by deception over $300.00. She was
sentenced to serve 12 nonths in jail and to pay restitution.

Nei t her Henderson nor her counsel objected at any tine

to the trial court’s refusal to accept her guilty plea.

-4-



Hender son urges us, nonetheless, to review the question pursuant
to RCr® 10.26.% “RCr 10.26 provides that an alleged error

i nproperly preserved for appellate review may be revisited upon
a denonstration that it resulted in manifest injustice.

Pal pabl e error affects the substantial rights of a party and,

under Partin v. Commonweal th, Ky., 918 S.W2d 219, 224 (1996),

relief will only be granted if the review ng court concl udes
‘that a substantial possibility exists that the result woul d

® A though there is no

have been different’ absent the error.”
constitutional right to plead guilty,® if the trial court did err
in refusing Henderson's guilty plea, the error had a substantia
effect on the result of her case in that she was convicted of a
felony rather than a m sdeneanor. Accordingly, we wll review
her cl ai m
Hender son mai ntains that by refusing to accept her

guilty plea, unless she admtted to conmtting the offense, the

trial court abused its discretion by denonstrating that it would

never accept a plea pursuant to Alford, where a defendant

3 Kentucky Rules of Crininal Procedure.

4 ROr 10.26 states: “A palpable error which affects the substantial rights of
a party may be considered by the court on notion for a newtrial or by a
appel | ate court on appeal, even though insufficiently raised or preserved for
review, and appropriate relief nay be granted upon a determ nation that

mani fest injustice has resulted fromthe error.”

® Butcher v. Commonweal th, Ky., 96 S.W3d 11 (2002).

6 See North Carolina v. Alford, 400 U.S. 25, 38 n.11, 91 S.Ct. 160, 168, 27
L. Ed. 2d 162, 172 (1970).




declines to acknow edge guilt, but admits that the Commonweal th
can present strong evidence of guilt.’

Contrary to Henderson’s claimon appeal, there is no
i ndi cati on whatsoever in the record that Henderson' s plea was
of fered pursuant to the principles of Alford. The plea
agreenment was never characterized as an Alford plea to the tria
court, and the Commonweal th certainly did not see the agreenent
inthat light since it reiterated during the course of the
proceedi ngs that the plea should not be accepted if Henderson
was in fact innocent. Simlarly, Henderson's counsel never
attenpted to present the plea as an Alford plea, either through
explicitly mentioning Alford or by stating that her client
wi shed to plead guilty while maintaining her innocence. |ndeed,
def ense counsel appeared not to expect her client’s assertion
that she had mailed the incone notices. It was certainly not up
to the trial court to suggest that the plea agreenent be recast

as an Alford plea. Indeed, had the trial court sua sponte

decided to deemthis an Alford plea, its action could well have
constituted an inperm ssible interference in the plea bargaining
process. 8

The responsibility to specify that the plea agreenent

was bei ng made pursuant to Alford rested with the Commonweal t h,

" Toppass v. Commonweal th, Ky.App., 80 S.W3d 795, 796 (2002).

8 See Commonweal th v. Corey, Ky., 826 S.W2d 319, 320-21 (1992).
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t he def endant and defendant’s counsel. |In discussing the 1989
anendnents to RCr 8.10, which governs the withdrawal of guilty
pl eas, the Suprenme Court of Kentucky stated that “it was not our
intention to introduce trial judges into the plea bargaining
process and supplant the role of the Commonweal th and the
defendant in making the tentative agreenent.”® Al though a
def endant has an absolute right to offer an Alford plea to the
court, “if the guilty plea has strings attached which limt the
sentence which may be inposed by virtue of it, the Commonweal th
must be a party to the agreenent.”?® Consequently, we will not
address the question posed by Henderson of whether an outri ght
refusal on the part of a trial court to accept an Alford plea
under any circunstances constitutes an abuse of discretion
because that was not the factual situation in this case.

RCr 8.08 vests a very broad neasure of discretion in
the trial court in determ ning whether to accept a guilty plea.
It provides as foll ows:

A defendant may plead not guilty, guilty or

guilty but nentally ill. The court may
refuse to accept a plea of guilty or guilty
but nentally ill, and shall not accept the

plea without first determ ning that the plea
is made voluntarily with understandi ng of
the nature of the charge. |f a defendant
refuses to plead or if the court refuses to
accept a plea of guilty or guilty but
nmentally ill or if a defendant corporation

°1d. at 321.

4.



fails to appear, the court shall enter a
pl ea of not guilty.

As Henderson acknow edges, there is “no requirenent,
constitutional or otherw se, that the court accept a guilty

n 11

pl ea. Furthernore, “[t]he discretion of the trial court

exi sts whether the proposed guilty plea is offered with or
Wi t hout consideration in the formof a plea agreenent.”?!?

“* Abuse of discretion in relation to the exercise of
judicial power inplies arbitrary action or capricious
di sposition under the circunstances, at |east an unreasonabl e

and unfair decision.’”?!

A plea of guilty involves the waiver
of several fundanental constitutional rights including the
privil ege agai nst conpul sory self-incrimnation, the right to
trial by jury, and the right to confront one’s accusers.* |In
view of the inportance of the rights being abandoned, to be
valid the plea nmust be knowing, intelligent and voluntary.®®
Through its questioning of Henderson, the trial court was
properly trying to ensure that her guilty plea net this

standard. Henderson’s assertion that she had accepted the plea

agreenent “to get it over wth” and her insistence that she had

1 Keller v. Comonweal th, Ky.App., 719 S.W2d 5, 7 (1986).

12 ski nner v. Commonweal th, Ky., 864 S.W2d 290, 294 (1993).

13 Kuprion v. Fitzgerald, Ky., 888 S.W2d 679, 684 (1994) (quoting Kentucky
Nati onal Park Comm ssion v. Russell, 301 Ky. 187, 191 S.W2d 214 (1945)).

14 Centers v. Commonweal th, Ky.App., 799 S.W2d 51, 54 (1990).

15 Boykin v. Al abama, 395 U.S 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).
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mai |l ed notification of her incone increases to the Housing
Authority may wel|l have appeared to the trial court to
denonstrate that she did not fully understand the inplications
of her guilty plea. Wile “[a] guilty plea is a judicial

admi ssion to the underlying requisites of the charge[,]”?®
Henderson steadfastly refused to admt to deception, the
fundanmental requisite of the charge against her. In |light of

t hese circunstances, we cannot conclude that the trial court was
arbitrary, capricious, unreasonable or unfair in exercising its
di scretion to refuse Henderson’s guilty plea.

Hender son’ s second argunent concerns the trial court’s
denial of her notion for a directed verdict of acquittal. At
the close of the Commonweal th’s case, Henderson argued that the
prosecution had failed to provide sufficient evidence to prove
the el ements of theft by deception pursuant to KRS 514. 040.

Def ense counsel failed, however, to renew the notion at the
cl ose of all the evidence.
It is black-letter law that, in order

to preserve an insufficiency-of-the-evidence

all egation for appellate review, “[a]

def endant nust renew his notion for a

directed verdict, thus allowing the tria

court the opportunity to pass on the issue

inlight of all the evidence[.]” |In other

words, a notion for directed verdict nade

after the close of the Conmonweal th’s case-

i n-chi ef, but not renewed at the cl ose of
all evidence — i.e., after the defense

16 Toppass, 799 S.W2d at 589.



presents its evidence (if it does so) or

after the Commonweal th’s rebuttal evidence -

is insufficient to preserve an error based

upon insufficiency of the evidence

[footnotes omtted].

Therefore, this claimwas not properly preserved for
appeal and nust also be reviewed, if at all, under the RCr 10. 26
pal pable error standard. We wll| exam ne the nerits of
Hender son’ s cl ai m because her constitutional rights were
inplicated. The burden is on the Comonweal th to prove every
el enent of the charged offense beyond a reasonabl e doubt, and if
the trial court did in fact err by failing to direct a verdi ct
of acquittal the result would have been substantially
different.® On appellate review, the test of a directed verdict
is, if under the evidence as a whole, it would be clearly
unreasonable for a jury to find guilt, only then is the
defendant entitled to a directed verdict of acquittal.?®®

The essence of Henderson’s claimis that the
Commonweal th of fered no proof that she intended to deceive the
Paducah Housing Authority or to deprive it of property or
services to which she was not entitl ed.

KRS 514. 040 states as foll ows:

(1) Apersonis guilty of theft by deception
when the person obtains property or services

17 Schoenbachl er v. Commonwealth, Ky., 95 S.W3d 830, 836 (2003).

8 1d. at 837.

19 See Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).
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of another by deception with intent to
deprive the person thereof. A person
decei ves when the person intentionally:
(a) Creates or reinforces a false
i npression, including fal se
i npressions as to |aw, val ue,
intention, or other state of m nd;
(b) Prevents another from acquiring
i nformati on which woul d affect
j udgnent of a transaction;
(c) Fails to correct a false inpression
whi ch the decei ver previously created
or reinforced or which the deceiver
knows to be influencing another to
whom t he person stands in a fiduciary
or confidential relationship
Henderson points to the fact that no witness testified
as to her intent to issue false financial information, that
there was inconsistency in the testinony of the Comonweal th’s
W t nesses regardi ng the anmounts and tinme periods of the alleged
deficiencies in her rent, that there was no testinony that the
Paducah Housi ng Authority had relied on her failure to report
her changes in incone and that it was the duty of the Housing
Authority to determ ne by independent nmeans the accuracy of the
information it was using to calculate rents. Henderson al so
clainms that the Paducah Housing Authority failed to foll ow HUD
criteria for rent calculation, and that this confusion led to
her crim nal prosecution rather than to the adm nistrative

procedures to which she was entitled under federal |aw

Finally, Henderson mamintains that in order to establish theft by

-11-



deception, it nust be shown that a defendant obtai ned sonething
to which she was not entitled. Henderson argues that she was
qualified for the subsidized housing under the criteria
establ i shed by HUD and by the subsequent annual verifications
performed by the property manager and that no proof was offered
t hat she obtained a benefit to which she was not entitled.

Al though it is true that no testinony was provi ded at
the trial as to what went on in Henderson’s mnd, a reasonable
juror could infer that her pattern of behavior showed a crimna
intent to hide income fromthe Paducah Housing Authority.

It is a well-established principle of Kentucky |law that “the
fact-finder has wide latitude in inferring intent from evi dence
of the defendant's conduct and know edge, and/or the surroundi ng
ci rcunst ances. " %°

Evi dence was offered at trial, through the testinony
of the property nmanager and the director of |easing of the
Paducah Housi ng Authority, that Henderson had been nade aware
that she was legally required to notify the Housing Authority
about changes in her incone, and that she had signed a formto
that effect. Testinmony at the trial also indicated that
Henderson had in fact reported changes in her inconme on previous

occasi ons, which had resulted in correspondi ng reducti ons and

20 Marshal | v. Commonweal th, Ky., 60 S.W3d 513, 518 (2001); see al so Anastas

v. Comonweal th, Ky., 754 S.W2d 860, 862 (1988).
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increases in her rent. This constitutes sufficient evidence for
a juror to reasonably infer that Henderson was famliar with the
reporting system and that she had intended to deceive the
Housi ng Authority when she failed to report the incone she

recei ved from her teaching positions. Evidence was al so
presented which confirmed that Henderson had been enpl oyed in

t eachi ng positions at three different institutions.?

Testinmony al so showed that the Housing Authority
relied on the information Henderson provided in cal cul ating her
rent and that by not reporting her increases in incone,

Hender son caused it to rely on information that was outdated and
incorrect. Furthernore, it was not shown to be the duty of the
Housi ng Authority continuously to investigate every tenant to
ensure that they were reporting their income changes. Any

i nconsi stencies in the testinony of the Conmmonwealth’s w t nesses
regardi ng the amobunts of rent Henderson owed and the periods for
which it was owed were m nor enough that a juror need not have
given them weight in determning the ultimte question of guilt
or innocence; and sufficient evidence was offered in the
property nmanager’s testinony to support the jurors’

determ nati on of the anmpbunt of restitution.

21 For exanple, the bookkeeper for a Charleston, Mssouri, school district
testified that Henderson was enpl oyed as a business teacher there at a salary
of over $24,000 per year beginning in August 1999.
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Hender son’ s argunment that she was entitled to the
housi ng and therefore derived no benefit fromfailing to report
her increases in incone is totally without nerit. Cearly, the
benefit she was receiving was the opportunity to live in housing
at a rent level to which she was not entitl ed.

Finally, in regard to Henderson's claimthat her
failure to report her inconme increases should have been
addressed in a federal adm nistrative hearing rather than in
state court crimnal proceedings, we note that a docunent issued
by HUD and signed by Henderson was entered into evidence which
expl ai ned the federal penalties for commtting fraud by giving
false or inconplete information and also clearly stated that
“[y]our State and | ocal governnents may have ot her |aws and
penalties as well [for commtting fraud].”

Based on the evidence taken as a whole, it was not
clearly unreasonable for the jury to find that the Commonweal th
met its burden of proving the elenents of intent and reliance
and therefore the trial court did not err when it denied
Henderson’s notion for a directed verdict of acquittal.?

For the foregoing reasons, the judgnent of the
McCracken Circuit Court is affirnmed.

ALL CONCUR

22 Benham 816 S.W2d at 187.
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