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BEFORE: BUCKI NGHAM M NTON, AND TAYLOR, JUDGES.

M NTON, JUDGE: Patrick D. MKenzie was convicted of third-
degree burglary as an acconplice, enhanced by a finding that he
is a persistent felony offender in the first degree. He
appeal s, arguing that the Comonweal t h shoul d not have been
permtted at the end of trial to anmend the indictnent to add a
conplicity theory after he was indicted only as being the
princi pal who conmtted the burglary. Because we believe that
the addition of conplicity to burglary in the third-degree

prejudi ced McKenzie's substantial rights, we reverse and renand.



In the early norning of Septenber 3, 2000, the
basenent of the Cold Spring Roadhouse Restaurant was
burgl ari zed. The burglary resulted in a |oss of over
$10, 000. 00. On May 31, 2001, MKenzie was indicted for the
burglary by the Canpbell County Grand Jury. The rel evant
portion of the indictnent states:

The Canpbell County Grand Jury charges

that on or about the 3rd day of Septenber,

2000, in Campbell County, Comronweal t h of

Kent ucky, the above naned defendant, Patrick

McKenzie, commtted the offense of Burglary

in the third degree by know ngly and

unlawful Iy entering the building housing the

Col d Spring Roadhouse Restaurant in Cold

Spring, Canpbell County, Kentucky with the

intent to commt a theft[.]

Fol l owi ng the presentation of all the evidence at
trial, the Conmonweal th noved to anend the indictnment to add as
an alternate theory that MKenzie was conplicit to another’s
comm ssion of the burglary. The Comobnweal th pointed to the
testinmony of Matt Connor and Jason Wods as denonstrating that
McKenzi e was not al one but was, at a mininmum an acconplice.

McKenzi e objected to the addition of the conplicity
t heory, arguing that the Commonwealth’s |late attenpt at
nodi fication anobunted to unfair surprise that prevented adequate
preparati on of McKenzie s defense. The Conmonweal th responded

only by saying that the defense had been aware of the substance

of the two witnesses’ testinony |long before trial but candidly



admtted in response to a question fromthe trial court that
there was no good reason for its failure to seek anendnent of
the indictnent at an earlier tine.

The circuit court granted the Conmonweal th’s notion
and, accordingly, instructed the jury alternatively that it
could find McKenzie to have burglarized the Cold Spring
Roadhouse Restaurant hinself, or been conplicit to another’s
comm ssion of the burglary. The circuit court provided separate
instructions on each theory so that if the jury decided to
convict, it would be easily discernable fromthe record under
whi ch instruction it reached its decision. MKenzie was
convicted only under the conplicity instruction.

On appeal, McKenzie presents three argunents. Hi s
first is that the Cormonweal th should not have been permtted to
anmend the indictnent to include conplicity. H s second argunent
is that if the jury were to be instructed on conplicity, it
shoul d have included an instruction on the |esser included
of fense of facilitation. Finally, he argues that he was
entitled to a directed verdict of acquittal with respect to the
conplicity count.

ROr! 6.16 pernits the circuit court to amend an

indictnment, information, conplaint or citation “any tinme before

1 Kentucky Rules of Criminal Procedure.



verdict or finding if no additional or different offense is
charged and if substantial rights of the defendant are not

prej udi ced. "2

In this case, we believe the court erred by
amendi ng McKenzie's indictnment at the close of the evidence not
because an additional offense was charged, but because
McKenzi e’ s substantial rights were prejudiced.

The indictment in this case was anended to include

conplicity to burglary in the third degree. As this Court held

in Cormonwealth v. Caswell,® “KRS 502. 020 does not create a new

of fense known as conplicity. It sinply provides that one who
aids, counsels or attenpts to aid another in commtting an

offense with the intention of facilitating or pronoting the

conmi ssion of the offense is hinself guilty of that offense.”?

KRS 502. 020 provides in relevant part:

(1) A person is guilty of an offense
commtted by anot her person when, wth
the intention of pronoting or
facilitating the conm ssion of the

of fense, he:

(a) Solicits, commands, or engages in
a conspiracy with such other
person to commt the offense; or

(b) Aids, counsels, or attenpts to aid
such person in planning or
commtting the offense; or

2 See also, Yarnell v. Commonwealth, 833 S.W2d 834 (Ky. 1992);
Schanmbon v. Conmonweal th, 821 S.W2d 804 (Ky. 1991).

3 614 S.W2d 253, 254 (Ky.App. 1981).

od.



(c) Having a legal duty to prevent the
conmi ssion of the offense, fails
to make a proper effort to do so.®
Burglary in the third degree is defined in
KRS 511. 040, which provides in relevant part that “[a] person is
guilty of burglary in the third degree when, with the intent to
commt a crine, he knowingly enters or remains unlawfully in a
bui | di ng. ”®
Al t hough the statutory definitions of burglary in the
third degree and conplicity may differ, we do not believe they
constitute two separate offenses. Rather, we hold that the
| anguage in Caswell controls. Since “conplicity” itself is not
an offense, it obviously cannot constitute an “additional
of fense” under RCr 6.16. As a result, we find no initial fault
wth the circuit court’s decision to allow MKenzie' s indictnent
to be anended.
That said, RCr 6.16 requires a further analysis into

whet her the anmendnent of the indictnent prejudiced the

defendant’s substantial rights. In Brown v. Commonweal th we

stated, “[i]t has long been the |law of this state [] that where
an indi ctment charged one alone with the comm ssion of a crine,

it is error to instruct that he may be convicted if he aided or

® KRS 502.020(2) deals with what is referred to as “conplicity to the
result,” whichis irrelevant in this case.

6 KRS 511.040(1).



"’ The conclusion that a

abetted another in its conm ssion.
def endant indicted for acting alone could not be tried for
ai ding another’s comm ssion of the crinme was viewed as settl ed
by Kentucky’s highest Court as far back as 19148 and as recently
as 1997.° Moreover, the Kentucky Supreme Court has held “that a
defendant has the right to rely on the fact that he would only
have to rebut the evidence of which he was given notice.”?°

We believe the decision of the circuit court to anmend
the indictnment prejudiced McKenzie's substantial rights for two
reasons. First, MKenzie was charged alone with third degree
burglary; therefore, he was not prepared to defend his alleged
conplicity to that crime. Second, he was not given proper
notice that he would have to rebut evidence of his alleged
conplicity. Consequently, the anendnent of the indictnent
caused McKenzi e unfair surprise and prevented adequate
preparation of his defense.

Because we believe that the anmendnent in this case
prejudi ced McKenzie's rights, we hold that the circuit court

erred by allowing the indictment to be anended. So we nust

reverse and renmand.

Brown v. Conmonweal th, 498 S.W2d 119, 120 (Ky. 1973).

8 Hollin v. Conmonweal th, 158 Ky. 427, 165 S.W 407 (1914).

° Wl brecht v. Commonweal th, 955 S.W2d 533 (Ky. 1997).

0 1d. at 537.



Havi ng decided that the circuit court commtted
reversible error in permtting the indictnent to be anended, we
nmust now deci de what direction the case is to take on renmand.
Specifically, the jury' s verdict convicting MKenzie under the
conplicity instruction presents a doubl e jeopardy question
regardi ng whether he may be retried for burglary in the third
degree. '

Typi cal ly, our discussions of inplied acquittal
barring retrial are in the context of a greater versus |esser
i ncluded offense. “[T]he conviction of a defendant of a | esser-
i ncluded of fense constitutes an acquittal of all higher degrees
of the offense. Accordingly, if the conviction of the |esser-

i ncluded offense is reversed on appeal, the defendant cannot be
retried upon any other higher degrees of the offense.”??
However, this case presents a sonmewhat unique scenario in that
per our discussion above, the conplicity count upon which
McKenzi e was convicted was not a | esser-included of fense of

t hi rd-degree burglary. Therefore, the nore commonly seen doubl e

j eopardy analysis is irrel evant.

' The circuit court comented that it was providing the jury separate

instructions and verdict forms on third-degree burglary and
complicity to third-degree burglary in order to better preserve the
record for appellate purposes. W comend the circuit court for its
foresight and appreciate its efforts to facilitate our review.

12 Couch v. Maricle, 998 S.W2d 469, 471 (Ky. 1999) (citations
onmtted).




The United States Suprene Court addressed the precise

question currently before us in Geen v. United States.®® In

deci ding a case involving the charges of second-degree nurder
and felony nurder, the Court stated:

It is immterial whether second degree
murder is a |l esser offense included in a
charge of felony nmurder or not. The vital
thing is that it is a distinct and different
offense. If anything, the fact that it
cannot be classified as “a | esser included
of fense” under the charge of felony nurder
buttresses our conclusion that [the
def endant] was unconstitutionally tw ce
pl aced in jeopardy. Anerican courts have
held with uniformty that where a defendant
is charged with two of fenses, neither of
which is a |l esser offense included within
the other, and has been found guilty on one
but not on the second he cannot be tried
agai n on the second even though he secures
reversal of the conviction and even though
the two of fenses are rel ated of fenses
charged in the same indictment.

In this case, the jury was called on to consider two
di stinct offenses. By convicting MKenzie of conplicity to
burglary, the jury necessarily acquitted himof the other
offense. So he may not be retried on the charge of burglary in
the third degree.

Accordi ngly, MKenzie's conviction of conplicity to
burglary in the third degree is reversed and remanded for

proceedi ngs in accordance with this opinion. The Comobnweal th

13 355 U.S. 184, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957).

4 1d., 355 U.S. at 194, fn.14 (citing 114 ALR 1406).



need not seek an indictnment on this charge froma grand jury or
a proper waiver of indictnent by the defendant before MKenzie
may be retried.'® However, because MKenzie was acquitted of
burglary in the third degree, he nmay not be retried on that
charge. Because we have resolved the case in this manner, we

need not reach MKenzie's other argunents.

ALL CONCUR.
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15wl brecht v. Commonweal th, 955 S.W2d 533 (Ky. 1997).




