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BEFCORE: PAI SLEY and TACKETT, Judges; and HUDDLESTON, Seni or
Judge.?!

HUDDLESTON, Senior Judge: This case arises out of the
di ssolution of the marriage of Loretta and Carl DeHaven and the
resulting distribution of marital property. Loretta argues that

the parties did not nodify their agreed distribution of marita

! Seni or Judge Joseph R Huddleston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



property by settling a dispute regarding division of the marital
honme and farm and that the circuit court erred when it enforced
t he decree according to the terns of the all eged settlenent.
On Cctober 2, 2001, the parties’ marriage was
di ssolved by decree which provided, in pertinent part, as
foll ows:
[ LLoretta] shal | receive t he marita
residence and 20 to 22 acres of the marital farm
[Carl] shall receive the renmainder of the farm To
facilitate division of the farm the parties shal
enpl oyee [sic] a surveyor to survey the dividing line
between the parties with each party paying one-half
the cost of said surveyor. The parties shall execute
the necessary deeds to transfer ownership of the
parcels to the appropriate party. [Carl] shall assune
and pay the nortgage on the marital farm wth
Commerci al Bank of West Liberty and hold the wife free

and harmess fromliability therefor.

Following the entry of the decree, the parties
attenpted to find a surveyor agreeable to both sides. After
some tine, a survey was conducted by the surveyor who had been

an expert witness for Loretta. Carl took issue with the survey,



arguing that the disputed dividing line had been inproperly
drawn pursuant to Loretta’s instruction.

In an attenpt to resolve the dispute, the parties
convened a settlenent conference. Both parties agree that
during the conference, Loretta instructed her counsel to inquire
if Carl would agree to a proposal whereby the parties would
| eave the disputed dividing line where it had initially been and
switch properties received;, i.e., Carl would now receive the
house side of the property while Loretta would receive the
remai nder of the farm

Wen Carl attenpted to accept the above proposal,
Loretta declined. She later said that the purported “offer” was
only an inquiry to see if Carl would accept that arrangenent in

settlenent, and was not intended to be a bona fide offer of

settl enent.

Carl filed a notion seeking enforcement of the
agreenent . Loretta defended on various grounds, including that
no offer of settlenent had been nmade. In the alternative, she

argued that Carl’s argunent was procedurally barred by his
failure to nove to reopen pursuant to Kentucky Rules of G vi

Procedure (CR) 60.02 or 60.03.



Loretta’s procedural argument was rejected by the

Supreme Court in Brown v. Brown,? in which the Court said that:

[T]he policy of the law is to encourage settlenent in
divorce litigation, whether prejudgnent or post-
judgnent, and nore particularly, to discourage as
counterproductive to the welfare of the parties
unnecessary post-judgnent litigation. [] A necessary
corollary  of this principle is, where  honest
di sagreenent exists post-judgnent as to whether the
terms of a previous decree should be nodified, courts
approve of settlenent as the nethod to adjust such
di sput es. W find nothing in the statutes to require
judge resolution as opposed to voluntary settlenent,
openly and fairly negotiated. The statutes |eave open
to a party who has been overreached in any such
settlement the right to further litigate upon proof of
unconsci onabi lity. But there 1is nothing in the

statutes to suggest [] that KRS 403.250(1)!% denies

2 Ky., 796 S.W2d 5 (1990).

3 KRS 403. 250(1) provides, with respect to property division,
t hat : “The provisions as to property disposition may not be
revoked or nodified, unless the court finds the existence of
conditions that justify the reopening of a judgnent under the
laws of this state.” That version of the statute becane
effective July 13, 1990 (See Acts 1990, ch. 418, § 5), two
nont hs before the Court’s decision in Brown.




the right to settle a post-judgnent dispute, and
requires a party seeking nodification to go to court
to reopen the judgnent “pursuant to CR 60.02 or

60.03."*

Here, there remained a dispute regarding the exact
| ocation of the division line of the properties awarded in the
decr ee. Accordingly, wunder Brown, the parties were free to
resolve the dispute in a post-judgnent settlenent agreenent.
Any question regarding the existence of that settlenent was one
of fact for the circuit court to decide. As there is sufficient
evidence in the record to support its determnation, we will not
disturb its ruling.”>

Loretta argues that the circuit court failed to nake a
specific finding that the resulting agreenent is not
unconsci onabl e. However, this argunent msstates the |aw
regardi ng unconscionability. KRS 403.180(2) provides that the
terms of a separation agreenment, except those relating to

children, are binding on a court unless the court finds that the

Ky. Rev. Stat. (KRS) 403.180(6) provides that a decree my

expressly preclude or I|limt nodification of terns if the
separation agreenent so provides; however, no such preclusion
was contenplated by the parties’ initial agreement, so this

section is not rel evant.

4 Brown, supra, n. 2, at 8-9 (internal citation onmitted.)

5 See Owens-Corning Fiberglass Corp. v. Golightly, Ky., 976
S.W2d 409 (1998).




agreenent is unconscionabl e. Wiile a court may undertake an
unconscionability analysis on its own initiative or at the
request of either party, it is not required to do so in every
case.

The party challenging a separation agreenent as
unconsci onabl e bears a high burden of proof.® An agreenent can
not be held unconscionable solely on the basis that it is a bad
bargain.” In order for the agreenent to be set aside, a party
must show fraud, undue influence or overreaching.?

In this case, the circuit court found the parties’
initial agreenment regarding the division of their assets and
debt to be conscionable, a finding which Loretta has not

chal l enged. VWhile the circuit court did not sua sponte find the

nodi fication of that agreenment to be conscionable, it was not
required to do so. Loretta bore the burden of show ng that the
nodi fication was the result of fraud, undue influence, or
overreaching, a burden which she failed to satisfy. |I|ndeed, her
argunment before this Court points to no evidence in the record
on which a court could base a finding that the nodification was

unconsci onabl e; rather, she only argues that the circuit court

Peterson v. Peterson, Ky. App., 583 S.W2d 707 (1979).
! 1d. at 712.
8 | d.



should have nmde a conscionability determ nation absent her
motion. Under Peterson, the court was under no such obligation.?®

Loretta makes two argunents regarding the proof
surrounding the alleged nodification. She contends that there
was not a sufficient neeting of the mnds in order to reach a
nodi fication agreenment, or that the alleged agreenment was not
proven wth reasonable certainty. Both argunents are
essentially the same in that they both dispute the factua
existence of the parties’ nodification agreenent. Fact ua
determ nations made by the circuit court will be disturbed on
appeal only if they are clearly erroneous, which is to say they
are not supported by substantial evidence. !

In concluding that the parties reached a settlenent of
their property dispute, the circuit court had before it the
testinmony of both parties and copies of correspondence between
their counsel. It found Loretta s testinony not credible
regarding the purported “inquiry only” nature of her settlenent
offer, and instead relied on Carl’s version of the events. Such

a credibility determnation is wuniquely wthin the circuit

° See also CR 76.12(4)(v), which requires that a brief
contain sufficient citation to the record in order to show
whet her an issue was properly preserved for review and, if so,
in what rmanner. Loretta has failed to show where her
unconscionability argunent was presented to the circuit court,
maki ng it unpreserved for review

10 Ownens- Corni ng, supra, n. 5. See also CR 52.01.




court’s province, and we cannot say its finding that the parties
reached a negotiated settlenent was clearly erroneous.

Fi nal |y, Loretta argues that the circuit court
i nproperly divested her of a vested contractual right. However,
this argunent fails for several reasons.

Loretta’s reliance on Keplinger v. Keplinger! and the

cases cited therein is msplaced. In Keplinger, the Court found
that the original agreenent entered into by the parties at the
time of the dissolution of their marriage was intended to be a
final settlenment of all their property clains and rights.!® That
scenari o does not exist in the present case; as explained above,
the decree entered in this case left open the issue of how to
divide the marital honme and farm Therefore, there was no final
settlenment of the type contenpl ated by Keplinger.

Loretta’s reliance on Wagner v. Wagner®® is |ikewise
m spl aced. I n WAgner, the circuit court nodified an arrangenent
between the parties regarding sharing University of Kentucky
basketbal|l tickets sinply because the court believed that “15
years is |long enough for something like this to go on.”'* This

Court reversed the circuit court because there was no evidence

1 Ky., 610 S.W2d 618 (1981).
2 1d. at 6109.
13 Ky. App., 821 S.W2d 819 (1992).

14 Id. at 821.



that term nating the arrangenent after 15 years was contenpl at ed
by the parties. Loretta's position would be simlar to that of
the plaintiff in Wagner only if it were true that she had no
intention of nodifying the original agreenment for settlenent
pur poses.

Morgan Circuit Court did not err when it found that
the parties nodified their property settlenent agreenent. Its

order is affirned.

ALL CONCUR.
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