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BEFORE: COVBS and McANULTY, Judges; M LLER, Senior Judge.?
COVBS, JUDGE: This is an appeal froma judgnent which enforced a
settl enment agreenment resulting fromthe nmediation of a property
di spute anong relatives. The action originally concerned the use
of a long-existing roadway that once serviced a famly farmin
Onen County, Kentucky. It has evolved into a boundary |ine

di spute. After exam ning the record and considering the
argunents of counsel, we regretfully are conpelled to dismss the

appeal on procedural grounds.

"Seni or Judge John D. Mller sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b)of the
Kent ucky Constitution and KRS 21. 580.



The appel l ants, Buford Carter Ml conb and Shirl ey
Mal comb, own a tract of farm and (Tract 15) sandw ched between
two tracts owned by the appellee, Janes C. Malconb, and his wife,
Juanita Mal conb (Tract 14 and Tract 16). It is uncontested that
for nore than 50 years, there has been a roadway al ong the
property boundary between Tract 14 and 15 and that this roadway -
- after running approximtely 1,880 feet al ong the boundary
between Tract 14 and Tract 15 -- turns and bisects Tract 15 for
the di stance of approxinmately 400 feet in order to provide access
to Tract 16.

Buf ord and Shirley refused to permt Janes and Juanita
to utilize the roadway bisecting Tract 15 in order to access
Tract 16. Therefore, Janes alone filed a lawsuit alleging that
he was entitled to cross his cousin’s property by virtue of an
easement appurtenant to his property. Juanita was joi ned severa
nonths later as a party-plaintiff. |In their answer to the
conplaint, Buford and Shirley denied that James was entitled to
the easenent. In the alternative, they contended that they were
entitled to utilize that portion of the roadway running al ong the
boundary between Tract 14 and Tract 15 in order to access their
Tract 15.

After a period of discovery, the parties filed cross-
notions for summary judgnment. The court denied these notions and
set the matter for trial. Before the scheduled trial date, the
court ordered the parties to participate in nmediation. The
medi ati on proved successful -- at least initially. |t produced a
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settl ement agreenent that was executed by the parties on Novenber
10, 2000.

According to the agreenent, Buford and Shirley granted
to Janes and Juanita a:

right of way al ong a now exi sting road
extending fromlands owned by [Janes and
Juanita] for a distance of approximately 435
feet to other |ands owned by [Janes and
Juanita], on and over a certain piece of

| and, owned by [Buford and Shirley]. The now
existing road referred to herein is eighteen

(18) feet wide. . . . Deed of Easenent
recorded Decenber 1, 2000 in Deed Book 197,
Page 17.

I n exchange, Janes and Juanita granted to Buford and Shirl ey:

a right of way from Kentucky H ghway 227

al ong a now existing road for a distance of

approximately 1,880 feet to the |ands of

[Buf ord and Shirley] on and over a certain

pi ece of | and owned by [Janmes and Juanita].

The now existing road referred to hereinis

ei ghteen (18) feet wide. . . .” Deed of

Easenment recorded Novenmber 30, 2000 in Deed

Book 196, Page 780.
This settlenent agreenment was incorporated into the trial court’s
j udgnment entered March 13, 2001; that judgnent was not appeal ed.

When Buford began to construct a fence al ong the
boundary |ine between Tract 14 and Tract 15, a new dispute
devel oped. Buford erected the first fence post near the center
of the old roadbed. Janmes and Juanita i medi ately noved for a
restraining order pursuant to Kentucky Cvil Rules (CR) 65.083.
According to Janmes and Juanita, the placenment of the fence

obstructed the roadway, violated the parties’ settlenent

agreenent, and disregarded the court’s judgnent of March 13,
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2001.

There has never been a dispute concerning the fact that
a visible roadbed ran al ong the boundary between Tract 14 and
Tract 15. However, no survey had been conducted to establish its
exact placenent with respect to the tracts. Buford and Shirl ey
argued that they believed that the roadbed over the first 1,880
feet of the easenent was |l ocated entirely on Tract 14 -- property
bel onging to Janmes and Juanita. Therefore, they reasoned that
the entire eighteen-foot wwdth of the newy granted easenent
shoul d al so be located entirely on Tract 14. Janes and Juanita
di sagreed and contended that the ei ghteen-foot w de easenent was
to be established at nine feet to either side of the centerline
of the existing roadbed according to the agreenent.

In April 2001, the court ordered that a survey be
conducted. It particularly ordered the court-appointed surveyor
to show the property |ine between Tract 14 and Tract 15 and to
nmake note of a proposed Iine at nine feet to either side of the
centerline of the roadbed. There were no objections.

Foll owi ng a review of the survey and a full hearing,
the trial court concluded that the roadbed neandered periodically
across the boundary line of Tract 14 and Tract 15. Neverthel ess,
the court ordered that the easenents should be established at
nine (9) feet to either side of the centerline of the well-
defined roadbed as it appeared physically.

Buford and Shirley filed a notion to alter, anend, or
vacate pursuant to CR 59.05, a notion for newtrial, and a notion
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for specific findings of fact. After another full evidentiary
hearing in March 2002, the trial court denied the notions. This
appeal foll owed.

On appeal, Buford and Shirley argue that the tria
court erred by establishing the |location of the easenents and
boundary lines as it did because the orders were based upon an
anbi guous settl enent agreenent. W do not agree. Qur review of
the merits of this case convinces us that the trial court did not
err inits careful and patient resolution of this ongoing
controversy. However, we are conpelled to turn our decision on
procedural rather than substantive grounds. W concl ude that
Buf ord and Shirley have failed to join an indispensable party to
t he appeal .

The appel l ants’ notice of appeal designates Janes C
Mal comb as the sole appellee. Contrary to the requirenments of CR
73.03, Juanita was not designated by nane as an appellee. Her
interests in the disputed boundaries and easenents were al so
adj udi cated and determ ned by the court’s final order.

Upon its filing, a notice of appeal transfers
jurisdiction of a case fromthe circuit court to the appellate

court. dark Equip. Co., Inc. v. Bowran, Ky. App., 762 S.W2d

417 (1988). It places the naned parties within the jurisdiction

of the appellate court. City of Devondale v. Stallings, Ky., 795

S.W2d 954 (1990). Because the notice of appeal filed in this
case transferred jurisdiction of only the named parties to the
court of appeals, we do not have jurisdiction over Juanita
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Mal conb. We believe that she is a necessary party with respect
to any proceedi ngs before us.

The appel |l ants have failed to designate Juanita Ml conb
as a party to this appeal. As her absence fromthe proceedi ngs
prevents the court fromgranting conplete relief anong those
al ready naned, she is an indispensable party. Therefore, we are

precluded fromconsidering the nerits of the appeal. See Braden

v. Republic-Vanguard Life Ins. Co. Ky., 657 S.W2d 241 (1983).

Therefore, her absence fromthe appeal is an om ssion fatal to

the proceedings. R L.W v. Cabinet for Human Resources, Ky.

App., 756 S.W2d 148 (1988).
I T IS HEREBY ORDERED t hat the appeal be di sm ssed.
ALL CONCUR

/s/ Sara W Conbs
JUDGE, COURT OF APPEALS

ENTERED: July 18, 2003
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