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BEFORE: DYCHE AND KNOPF, JUDGES; AND HUDDLESTON, SENI OR JUDGE.‘!
DYCHE, JUDGE. In this matter, we are called on to review the
Fi ndi ngs of Fact and Concl usions of Law of the Taylor Crcuit

Court after a bench trial was held in basically a breach of

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



contract case conplicated by several corporate transfers
involving television stations. An appellate court will not set
aside a trial court’s findings of fact unless they are clearly

erroneous. CR 52.01; A&A Mechanical, Inc. v. Thermal Equi pnent

Sales, Inc., Ky. App., 998 S.W2d 505, 509 (1999). On the other

hand, conclusions of |aw are subject to i ndependent appellate

deternmi nation. A&A Mechanical, 992 S . W2d at 509.

The underlying facts of this matter are somewhat
conpl ex; however, the issues before this Court do not conpel a
rehash of all the facts at this juncture. Instead, our
attention is directed to the narrow argunents and facts
presented by appellant, Charles T. Landers.

The initial issue before this Court is a relatively
sinple contract issue unfortunately conplicated by procedura
i ssues. W begin by a basic statenent of the contract at issue.
In June of 1980, appellee Billy Speer incorporated G een River
Br oadcasti ng Conpany, Inc., to obtain a Federal Communi cati ons
Commi ssion license to operate a television station. Speer owned
one hundred percent of Geen River’s stock.

In Septenber of 1982, Landers and Speer nenorialized
an earlier oral contract into a witten agreenent. The basic
terns included that, in exchange for Landers’s engi neering
services and ot her expertise in hel ping Speer set up the station

to the point of being operational, Landers was to receive ten
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percent of the annual inconme of the net profits of Green River.
Additionally, in the event Green River was sold, Landers was to
receive ten percent of the gross sales price, less the initia
capital investnent.

Landers’s first argunent to this Court is that the
trial court erred in concluding that Geen River was not a party
to the contract. W note, however, that Landers has not asked
this Court to review the underlying nerits of the contract,

i ncl udi ng who was bound under it. At this point we face the first
tw st in an otherw se basic contract question.

Procedural ly, the history of this issue includes that
in his deposition, Speer admitted liability under the contract
and that Landers was owed noney. Based on this adm ssion,
Landers noved for partial sunmmary judgnent only on the issue of
liability under the contract. The circuit court entered partia
sumary judgnent and concl uded that “Speer and Green River have
breached the terns of their Agreenent.” However, the issue of
whet her Green River was actually a party to the contract was not
briefed on the notion for partial sunmary judgnent.?

Landers argues to this Court that this was unnecessary

because this fact had been admtted in Speer and G een R ver’s

2 This issue was, however, included in a concurrently pending Mtion to

Di sm ss by appell ees Jere Davidson, Sr., Anerican Chestnut Tel evision, Inc.,
Kentucky Heartland Tel evision, Inc., and Carol LaFever. The circuit court
deni ed the notion, but did not specifically rule on the issue of whether
Green River was a party to the contract. It is inportant to note that
Landers does not include reference in his appeal to the Mdtion to D smss.
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answer to Paragraph | and Il in the conplaint. The conpl aint
states in relevant part as foll ows:
That Defendant, Billy Speer, is a

citizen and resident of Tayl or County,

Kentucky and that Defendant, G een River

Broadcasti ng Conpany, Inc. (Geen River) is

a donestic corporation . . . .

That on or about Septenber 27, 1982 in

Tayl or County, Kentucky, the parties entered

into a contract whereby Plaintiff, in

exchange for his services to be provided to

Def endants, was granted the right to a ten

percent (10% annual income of the net

profits of Geen R ver and ten percent (10%

of the gross sales price of Geen River, if

sold .

This i ssue, however, cane up again at the bench trial
wi th Landers arguing that it had been resolved by the circuit
court’s earlier judgnent.® The appellees argued to the contrary.
During the bench trial, the circuit court did not nmake a ruling
on this issue. However, in its Findings of Fact and Concl usi ons
of Law, the circuit court held that Green River was not a party
to the contract. Landers argues that this has been admtted,
and the circuit court erred in concluding otherw se.

A judicial admssion is “‘a formal act done in the

course of judicial proceedings which waives or dispenses with

t he necessity of producing evidence by the opponent and bars the

3 Neither party presents argunents before this Court that this judgnent was
final and appeal abl e but was not timely appeal ed. However, a notion to anend
was tinely filed on other grounds. The trial court did not rule on the
notion to amend until January 10, 2002, the sanme day the court issued its

Fi ndi ngs of Fact and Concl usions of Law, finding that Geen R ver was not a
party to the contract.



party himself fromdisputing it.”” Goldsmth v. Allied Building

Conponents, Inc., Ky., 833 S.W2d 378, 382 (1992)(Lei bson, J.,

concurring)(quoting Sutherland v. Davis, 286 Ky. 743, 151 S. W 2d

1021, 1024 (1941)).
A judicial adm ssion is a deliberate, clear,
unequi vocal statenment of a party about a fact within that

party’s peculiar know edge. See Schoenbaechler v. Louisville

Taxi cab & Transfer Co., Ky., 328 S.W2d 514, 515 (1959);

Greenwel | v. Boatwight, 184 F.3d 490, 498 (6'" Gir. 1999).

Whet her a statenent is a judicial adm ssion is a question of

law. See Strouse v. K-Tek, Inc., 930 P.2d 1361, 1363 (Idaho

App. 1997).

Upon a review of Landers’s conplaint and the answer
t hereto, we cannot say that the adm ssions of Paragraph | and |
wer e unequi vocal or deliberate adm ssions that G een R ver was a
party to the contract. Paragraph Il did not specifically
reference Green River individually as a party to the contract.
Instead, it stated that “the parties entered into a contract.”
(Enphasi s added.) This is anbiguous as to whether it neans that
only Speer and Landers entered into the contract or whether
G een River also entered into the contract. Landers never
specifically pled that Speer signed in his official capacity or

that Geen River was a party to the contract.



Wil e judicial adnmissions are not to be taken |ightly,

they should be narrowy construed. Lewis v. Kenady, Ky., 894

S.W2d 619, 622 (1994). W interpret the answer, which is
consistent with the testinony in the record, to nmean that the
adm ssion was only to liability under the contract and that
Landers was due noney under the contract, not that G een River
was a party it.

Next, Landers argues that the circuit court’s earlier
decision on the notion for partial sunmary judgnent operated as
i ssue preclusion, and the circuit court could not revisit the
issue at the bench trial. For issue preclusion to operate, the
i ssues nust be the same; the issue nust have been actually
litigated; the issue nust have been actually decided; and the
deci sion on the issue nmust have been necessary to the court’s

judgnment. Yeoman v. Com, Health Policy Bd., Ky., 983 S. W2d

459, 465 (1998).

Wiile there are a variety of reasons issue preclusion
woul d not apply presently, the nost inportant one is that the
circuit court was not asked on summary judgnent to rule on the
specific issues of whether G een River was a party to the
contract or whether the adm ssion in the answer was binding on
this point. Accordingly, the determ nation of whether G een
River was a party to the contract was not necessary to the

circuit court’s decision. Thus, the circuit court was not



precl uded from maki ng an alternate conclusion after the bench
trial.

Waile it mght seemthat the next |ogical step for
this Court’s review would be a determ nation on the nerits of
whet her Green River was a party to the contract, Landers does
not present this issue for our review. Having not been
requested to review whether G een River was a party to the
contract, we decline to review such and affirmthe trial court
on this issue.

Qur having nmade this determ nation, Landers concedes
we need not review his second argunment. On page seven of his
brief, Landers states that “Had the trial court’s determ nation
that [Geen River] was not a party to the Agreenent been right,
its failure to award damages for the total sale price against
al | Defendants woul d have been correct . . . .” Landers
incorrectly ganbled that this Court would accept his argunents
on adm ssions and issue preclusion. W have not, and Landers
conceded therefore that he cannot prevail under his second
argument .

Nonet hel ess, after a thorough review of the record, we
conclude that the circuit court’s Findings of Fact are not
clearly erroneous. The |lower court found that consideration had
in fact been paid for the assets of G een River, including at

| east $120,171.56 in liabilities. Wiile the circuit court did



not in precise |anguage state that a nmerger had not occurred nor
t hat Anerican Chestnut was a nere continuation of Geen River,
this is in fact the essence of its findings. W agree that the
evi dence supports this concl usion.

We also agree with the trial court’s finding that
there was no proof that Speer received anything nore than a note
for $2,500,000.00 for the assets of Geen River. Accordingly,
Landers was only entitled to ten percent of $2,500,000.00 on the
sale of Green River.

The final argument presented by Landers is that the
i ndi vi dual appellees are personally liable. This argunent is
flawed for a variety of reasons, but fundanmentally because
Landers i nadequately states the facts of this matter as his
argunent is presented.

First, at page eleven in his brief, Landers clains
that Jere Davidson “as a director of [Anerican Chestnut] knew
about the contractual obligation of Speer and [ Green River] to
Landers by virtue of his extensive contact with Speer and
addi ti onal sources such as his involvenent with the operation of
WERB TV. He cannot be said to have acted in good faith as
stated in KRS 271B. 8-300(4) and is |iable for damages sustai ned
by Landers by breach of the Agreenent.” Landers apparently is
claimng that Davidson is liable therefore for unjust enrichnent

and fraud.



Landers al so clains that Carol LaFever, manager of
Green River, also knew of the “existence and details of
Landers’s Agreement.” (Landers’'s Brief p. 11.) Landers makes a
claimof unjust enrichnment against her as well.

Landers presented no proof at trial of prior know edge
on the part of LaFever or Davidson. 1In fact, their deposition
testi nmony unquestionably deni es such, and Landers presents no
contrary evidence.

The circuit court dismssed all clains against LaFever
and Davi dson apparently finding no fraud or grounds for piercing
the corporate veil. W cannot say that this was clearly
erroneous based on the record before this Court. For the
reasons so stated, we hereby affirmon all matters.

HUDDLESTON, SENI OR JUDGE, CONCURS

KNOPF, JUDGE, CONCURS | N RESULT.



BRI EF AND ORAL ARGUMENT BRI EF AND ORAL ARGUMENT FOR

FOR APPELLANT: APPELLEES JERE DAVI DSON, SR.;

AVERI CAN CHESTNUT TELEVI Sl ON,
Jerry F. Safford I NC. ; KENTUCKY HEARTLAND
Bow i ng G een, Kentucky TELEVI SION, INC., OF

BARDSTOWN; AND CARCL LAFEVER:

John Dougl as Hubbard
Bar dst own, Kent ucky

BRI EF FOR APPELLEES BI LLY
SPEER AND GREEN RI VER
BROADCASTI NG CO., INC. :

Bryan E. Bennett
David A Nunery, P.S. C
Campbel I svill e, Kentucky

ORAL ARGUMENT FOR APPELLEES
Bl LLY SPEER AND GREEN RI VER
BROADCAST CO., INC. :

David A. Nunery, P.S. C
Campbel I svill e, Kentucky

-10-



