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BEFORE: COMVBS, KNCOPF, AND TACKETT, JUDGES.

TACKETT, JUDGE: Panela Ford Blue (now Ford) appeals from an
order of the Jefferson Circuit Court determ ning the anount she
is owed under an antenuptial agreenent by her forner spouse
Davi d Bl ue and denying her request for an award of attorney’s
fees. W affirmin part, vacate in part and remand for further

pr oceedi ngs.



This is the second tine Ford and Bl ue have been
di vorced fromone another. Their first marriage occurred on
March 27, 1982, and term nated Novenber 4, 1987. During the
di ssolution of their first marriage, the parties consi dered
reconciliation; therefore, Ford s attorney drafted an
antenuptial agreenent which was executed by the parties prior to
their remarriage on May 2, 1988. During both marriages, Ford
and Bl ue enjoyed a very high standard of living with expensive
resi dences in both Boca Raton, Florida, and Louisville,
Kentucky. No children were born to the parties during either
marri age.

The parties separated again in Decenber 1998, and Ford
filed a petition for divorce in Pal mBeach County, Florida,
al t hough neither party was residing in Florida at the tine.
When Bl ue | earned that Ford had begun divorce proceedi ngs
against himin Florida, he filed a petition for dissolution in
the Jefferson Circuit Court and the Florida petition was
subsequently dism ssed. Blue filed a notion asking the tria
court to determne the validity of the antenuptial agreenent.
The trial court found the agreenent to be valid and enforceable
on Cctober 25, 1999. W affirnmed that decision in the case of

Blue v. Blue, Ky. App., 60 S.W3d 585 (2001). Thereafter, the

Kent ucky Supreme Court denied Ford s notion for discretionary

revi ew.



Wth the enforceability of the antenuptial agreenent
t hus established, the trial court determ ned that Blue was
required to pay Ford $510, 000. 00 pursuant to Section 2.1 of the
agreement; however, Ford was not entitled to a fifty percent
prem um under the agreenent because she initiated the divorce
proceedi ngs. Mreover, the trial court refused to award Ford
her attorney’ s fees and costs pursuant to the agreenent because
she had contested its validity through prior appellate
proceedi ngs. This appeal foll owed.

Ford argues that the trial court erred in interpreting
the provision of the antenuptial agreenment governing the anmount
of noney Blue was to pay her in the event that the parties
di vorced a second tinme. Section 2.1, which governed the
di vision of property between Ford and Bl ue, reads in pertinent
part as foll ows:

In the event the parties divorce, then

[Ford] shall be entitled to receive a |unp

sum settlenent in cash in lieu of division

of marital property. Said settlenment shal

be conputed according to the foll ow ng

formula: Thirty thousand Dol |l ars

($30,000.00) multiplied by each year or part

of a year that the parties are married for

| ess than five (5) years; plus Forty

t housand Dol | ars ($40, 000.00) nultiplied by

each year or part of a year that the parties

are married in excess of five (5) years. 1In

conmputing the above anounts, the period of

time during which the parties were married

prior to the date of this agreenent shall be
di sregar ded.



In the event [Blue] shall be the person
to institute proceedings to dissolve the
parties’ marriage, the anounts specified in
this Paragraph 2.1 shall be increased by
fifty percent (50% . However, the parties
agree that sexual fidelity is an inportant
concomtant of their marriage and that
violation of a conmtnent to sexual fidelity
shoul d be penalized. Therefore, if [Blue s]
institution of divorce proceedings is the
result of [Ford s] infidelity, then there
shal | be no increase.

Ford points out that there have been no all egations of
infidelity against her during this divorce proceeding. The
conflict, in fact, centers around the issue of who actually
instituted the divorce proceedings. The trial court found that
Ford instituted the divorce proceedi ngs when she filed a
petition to dissolve her marriage in a Florida court. Ford
clainms that since the actual divorce decree was issued by the
Jefferson Gircuit Court in an action filed by Blue, after he
| earned that Ford had begun divorce proceedi ngs agai nst him
that Blue nmust pay Ford the fifty percent prem um pursuant to
Section 2.1 of their antenuptial agreenent.

Bl ue points out that contracts which are free from

anbi guity need no construction and will be perfornmed or

enforced in accordance with [their] express ternms.’” First

Commonweal th Bank of Prestonsburg v. West, Ky. App., 55 S.W3d

829, 836 (2000), citing Ex Parte Wl ker’'s Ex'r, Ky., 68 S.W2d

745, 747 (1933). The antenuptial agreenent, drafted by Ford's
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attorney, specifies that she is only entitled to the fifty
percent premumif Blue institutes proceedings to dissolve the
marriage. Clearly, Section 2.1 did not contenplate a situation
where Ford woul d be rewarded for filing a divorce petition in a
court without jurisdiction sinply because Bl ue responded by
filing his own petition in Jefferson County rather than

def endi ng agai nst her petition filed in Pal m Beach County. W
agree with the trial court’s determ nation that Ford instituted
the proceedings to dissolve the marriage and is therefore
ineligible to receive the extra conpensation intended to apply
in the event that Blue wished to term nate the marri age.

Ford next argues that the trial court inproperly
failed to consider whether to award her any of her attorney’s
fees and costs. The applicable section of the antenupti al
agreenent provided as foll ows:

2.4 Husband to Pay Wfe's Attorneys’ Fees.

Husband shall pay the fees of [Ford’ s]
attorney, Natalie S. Wlson, in

negoti ating and preparing this
Agreenent. In the event this Agreenent
shall conme into full force and effect,
and in the further event that the
parties shall thereafter initiate
proceedi ngs to dissolve their marriage
[ Blue] agrees to pay all attorneys’
fees, court costs and any ot her
expenses incurred by [Ford] in the
course of such proceedi ngs, provided

[ Ford] shall nake no attenpt to contest

the validity of this Agreenent, either
in whole or in part.




The trial court made a finding that, since Ford did contest the
validity of the antenuptial agreenent, Blue had no obligation to
pay her attorney’s fees and costs. Ford argues that, while the
| anguage in the agreenent entitled her to have Blue pay all of
her attorney’'s fees and costs if she did not contest its
validity, it does not necessarily follow that if she did contest
t he agreenment Blue was relieved fromany obligation to pay her
attorney’s fees and costs.

The trial court has discretion to award attorney’s
fees and costs in any divorce proceeding where there is a

disparity in the parties’ financial resources. Drake v. Drake,

Ky. App., 721 S.W2d 728 (1986); Gentry v, Gentry, Ky., 798

S.W2d 928 (1990). Ford estimated that Blue’'s net worth at the
time of this proceeding was at |east twenty-four mllion dollars
while she will only receive $510,000.00 pursuant to Section 2.1
of their antenuptial agreenent, plus $7,000.00 tenporary

mai nt enance for the duration of the appellate proceedings. The
disparity in the financial resources possessed by Ford and those
of her fornmer spouse, Blue, is readily apparent. Consequently,
under our prior holding in Drake, the trial court had the

di scretion to order Blue to pay sone or all of Ford s costs and
attorney’s fees. Wile we do not require the trial court to
award costs and attorney’'s fees, we hold that it was error for

the trial court to rely solely on the antenuptial agreenment and
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to fail to exercise its discretion in determ ning whether to
make such an award. Therefore, the portion of the trial court’s
order denying Ford any award of attorney’'s fees and costs is
vacated and remanded with instructions to the trial court to

exercise its sound discretion, pursuant to Drake and Gentry in

determ ning whether Blue will have to pay any of Ford's
attorney’s fees and costs.

For the forgoing reasons, the judgnment of the
Jefferson Circuit Court is affirmed in part, vacated in part,

and remanded for further proceedi ngs consistent with this

opi ni on.
JUDGE, COVBS, CONCURS
KNOPF, JUDGE, CONCURS W TH SEPARATE OPI NI ON
KNOPF, JUDGE, CONCURRING | fully concur in the
reasoning and the result of the majority opinion. | wite

separately to add that, under Section 2.4 of the pre-nuptia
agreenent, Blue agreed to pay Ford's attorney fees in the event
of a divorce, provided that she made no attenpt to chall enge the
validity of any part of the agreenent. Since Ford did contest
the validity of the agreenent, Blue had no contractua

obligation to pay her attorney fees and costs. However, the
agreenent does not preclude the trial court from naking such an
award. Therefore, the trial court retains its discretion under

KRS 403.220 to award attorney fees and costs. Accordingly, I
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agree with the majority that this matter nust be renanded to the
trial court to determ ne whether Blue should be ordered to pay

any part of the attorney fees and costs incurred by Ford.
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