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BEFORE: BUCKI NGHAM M NTON, AND TAYLOR, JUDGES.
BUCKI NGHAM JUDGE: Franki e Scalf appeals froman order of the
Kenton Gircuit Court denying his RCr! 11.42 notion to vacate his
conviction and sentence of twenty years in prison for the crine
of first-degree arson. W affirm

On April 6, 1997, at around 3:30 a.m, a three-famly
apartnent conplex in Kenton County was firebonbed. Scalf’s
estranged wife was staying in one of the units wi th another man.

The occupants in the building escaped, and Scal f was | ater

! Kentucky Rules of Crimnal Procedure.



convicted of first-degree arson and sentenced to twenty years in
prison. His conviction and sentence were affirnmed by the
Kent ucky Supreme Court upon his direct appeal.

Scalf later filed a notion to vacate his conviction
and sentence pursuant to RCr 11.42. He also noved the court to
appoi nt hi mcounsel due to his indigence and noved the court to
grant himan evidentiary hearing. 1In an order entered on August
5, 1999, the circuit court denied Scalf’s notions. He was |ater
granted the right to file a belated appeal to this court.

Scalf's conviction rested in large part on the
testinmony of his estranged wife. She clainmed that he admtted
to her that he had firebonbed the building. During the cross-
exam nation of Scalf’s wife, Scalf’s counsel agreed with the
prosecutor to admt into evidence as a joint exhibit a
transcri bed out-of-court interview that the wife had given to
the police. In the interview Scalf’s wife stated that he had
never done anything violent toward soneone she was interested in
and that she had “no idea” why he would start a fire.

Upon redirect exam nation of Scalf's wife, the
prosecutor was allowed to read the entire interviewto the jury.
At one point in the interview, she was asked whether Scal f had
set any other fires in the past, and she responded that “there’s
a possibility yes, that he set the 4 houses on fire out in

Latoni a Lakes.” Scal f’s counsel immedi ately objected,
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approached the bench, and persuaded the court to exclude that
portion of the interview fromthe exhibit and to adnonish the
jury to disregard the question and answer that had been read to
them The court gave such an adnonition, and Scal f’'s counse
did not request a mstrial.

In this appeal Scalf argues that the circuit court
erred in denying his RCr 11.42 notion or, alternatively, erred
in not at least granting himan evidentiary hearing. He argues
that his counsel rendered ineffective assistance by agreeing
with the prosecutor to admt the transcript of the interview as
evi dence and by not seeking a mistrial when the objectionable
portion was read to the jury. Further, he argues in a footnote
in his brief that his counsel rendered ineffective assistance by
allowing himto stand trial even though he was inconpetent and
by failing to offer proper assistance during jury selection.

In order to establish ineffective assistance of
counsel, a person nust satisfy a two-part test show ng both that
counsel’s performance was deficient and that the deficiency
caused actual prejudice resulting in a proceeding that was

fundanmental ly unfair. Strickland v. Washi ngton, 466 U S. 668,

104 S. . 2052, 80 L. Ed. 2d 674 (1984); Foley v. Commonweal th,

Ky., 17 S.W3d 878, 884 (2000). The burden is on the defendant
to overconme a strong presunption that counsel’s assistance was

constitutionally sufficient or that under the circunstances
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counsel’s action mght be considered “trial strategy.” WMbore v.

Commonweal th, Ky., 983 S.W2d 479, 482 (1998). A court nust be

hi ghly deferential in review ng defense counsel’s perfornmance
and shoul d avoi d second-guessi ng counsel’s actions based on

hi ndsi ght. Harper v. Commonweal th, Ky., 978 S.W2d 311, 315

(1998). In order to establish actual prejudice, a defendant
nmust show a reasonabl e probability that the outcone of the
proceedi ng woul d have been different or was rendered

fundanentally unfair. Bowing v. Commonweal th, Ky., 981 S. W2d

545, 551 (1998).

First, we see no ineffective assistance by counsel’s
actions in agreeing that the interview transcript be admtted
into evidence. Wile the statenents in the interview were
generally consistent with the testinony at trial and were |ikely
i nadm ssible for that reason, it is understandable that Scalf’s
counsel would want to confront the witness with her prior
statements that Scal f had never acted with violence toward ot her
of her love interests and that she had “no idea” why he would
start a fire. W wll not second-guess counsel’s actions in
agreeing that the transcript be admtted as a joint exhibit.

Concerning the reading of the objectionable portion of
the interview transcript into evidence by the Conmonweal th, we
note that Scalf’s counsel tinmely objected and requested an

adnmonition to the jury which the court gave. Scalf argues on
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appeal that his counsel rendered ineffective assistance in
failing to nove the court to grant a mstrial because the jury
heard the objecti onabl e question and answer. Again, we will not
second-guess counsel’s actions in requesting only an adnonition.
Further, we note that the Kentucky Suprene Court
addressed the issue in its opinion affirmng Scalf’s conviction
and sentence.? The court noted that there is a presunption that
an adnonition given by the trial judge cures the defect at tria
and renoves any prejudice and that Scalf had failed to rebut the
presunption. Further, the court stated that “[w hen viewed in
the context of the entire trial, this one statenment did not
render his trial fundanentally unfair.” W conclude that any
error by counsel in failing to nove for a mstrial did not, as
found by our suprenme court, result in a proceeding that was
fundanmental ly unfair. Therefore, the second part of the
Strickland test was not proved, and Scalf is not entitled to
relief for any ineffective assistance of counsel in this regard.
As we have noted, Scalf argues in a footnote near the
end of his brief that he also received ineffective assistance of
counsel because his counsel allowed himto stand trial while
i nconpetent and failed to offer proper assistance during jury

selection. |In support of the inconpetency argunent, he asserts

2 See Scalf v. Commonweal th, 97-SC-966- MR, rendered April 22, 1999
(unpubl i shed).




that both he and his son-in-law testified at trial that he had
suffered a nental breakdown for which he was receiving Soci al
Security disability paynents. 1In his RCr 11.42 notion, Scalf
does not point to anything which would indicate that he was not
conpetent to stand trial. W also note in this regard that
Scalf testified at the trial wth no indication of any

i nconpetence. As for the allegation that he received the

i neffective assistance of counsel due to counsel’s all eged
failure to offer proper assistance during jury selection,
Scalf's notion was insufficient to warrant an evidentiary
hearing on this issue due to the |ack of specificity required by
RCr 11.42(2).

The order of the Kenton Circuit Court is affirned.
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