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BEFORE: BUCKI NGHAM GUI DUGLI AND SCHRCDER, JUDGES.
GUI DUGLI, JUDGE. John Peter Vincent Hollis appeals fromthe
Final O der entered by Wodford Crcuit Court in a dissolution
of marriage action. W affirm

The parties, John Hollis (hereinafter “John”) and
Cheryl Hollis (hereinafter “Cheryl”), were nmarried in August
1986, and were divorced on January 12, 2000. John and Chery!l
had three children: Russell, born January 22, 1990, Geoffrey,

born June 21, 1992, and Erin, born January 5, 1996. On June



11, 1999, Cheryl filed a petition for dissolution of marriage in
the Woodford Crcuit Court, where by order their marriage was
di ssol ved on January 12, 2000.

The Wodford GCircuit Court entered its findings of
fact by Opinion and Order dated March 27, 2002, which we shall
adopt and summari ze as follows. First, the circuit court
determ ned that the Donmestic Rel ati ons Comm ssioner (hereinafter
“DRC’) erred in namng Cheryl as the prinmary residentia
custodi an after deciding that the children woul d best be served
by, and so ordering, a joint custody situation between John and

Cheryl. Citing Aton v. Aton, Ky. App., 911 S.W2d 612 (1995),

the circuit court reasoned, “the inherent nature of joint
custody prohibits the court fromnam ng one party the primary
custodian.” In so holding, the circuit court sinply deleted the
word “primary” and ruled that Cheryl was the residentia
custodi an, rather than the primary residential custodian.

The circuit court then upheld the DRC s reconmendati on
concerning the distribution of contact tine that John and Cheryl
shoul d have with the children. This custody schedul e all ocated
to John 46.66% of the time with the children, and to Cheryl the
remai ni ng 53.34% of the tine.

Next, the circuit court agreed with the DRC s
recommendati on concerning the cal culation of child support owed

by John. The DRC s recommendati on reduced the anmount of nonthly
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child support the appellant would have owed (from $1,035.80 to
$700) based upon the child support guidelines. This deviation
fromthe child support guidelines, as permtted by KRS
403.211(2), was due to, inter alia, the nearly equal anount of
custodial tinme granted to each parent. Thereafter, John filed
exceptions to the deviated child support cal cul ati on of $700
arguing that the calculation set forth in KRS 403.212(6), which
applies to split custody situations and would further reduce the
child support obligation of the appellant, is the appropriate
calculation. The circuit court disagreed with John and accepted
the DRC s recommendation ruling that KRS 403.212(6) applies to
split custody situations only.?

The DRC next recommended that Cheryl receive the tax
exenptions for the two older children, Russell and Geoffrey; and
t he John receive the tax exenption for the youngest child, Erin.
John filed an exception, arguing he was entitled to all three
tax exenptions. The circuit court disagreed with John's
argunent and accepted the DRC s recommendation regarding this
i ssue.

During the trial, both parties submtted appraisals of

the marital residence. Cheryl’s appraisal set the value of the

'"KRS 403.212(2)(h) states, “[s]plit custody arrangenment neans a
situati on where each parent is the residential custodian for one
(1) or nore children for whomthe parents share a joint |ega
responsibility.”



resi dence at $79,000, and John’s appraisal set the val ue at
$85,000. The DRC decided to split the difference between the
two appraisals, setting the value of the marital residence at
$82,000. John filed an exception to the DRC s recommendati on,
argui ng that the DRC shoul d have accepted his appraisal val ue of
$85,000. Again, the circuit court disagreed and accepted the
DRC s reconmendation regarding this issue.
The DRC t hen recomended that John rei nburse Cheryl for 50% of
the paynents she nade toward their children’s private parochia
school tuition. John filed exceptions to this recomendati on
arguing that this issue was not nentioned in any pretri al
docunent and that there was no testinony proving an agreenent
bet ween the parties existed regarding such paynents. Again, the
circuit court accepted the DRC s recomendati on, and in so
doi ng, required John to pay Cheryl half of the tuition paynents.
Next, the circuit court agreed with the DRC s
recomendati on requiring John to reinburse Cheryl for half of
t he paynents she made for Russell’s and CGeoffrey’s piano
| essons. The DRC concluded that this was a marital debt and
that John should be required to pay Cheryl half of the paynents
made by her for the piano | essons. The circuit court ruled that
the DRC heard the testinony concerning this issue and its

deci si on shoul d not be di sturbed.



Next, the circuit court ordered, in accordance wth
the DRC s recommendation, that the cost of the custodi al
eval uation fee be divided in proportion to the parties’ incone,
rather than 50/50. The DRC stated that he usually required the
party who requested such an evaluation to pay the full cost.
However, here, the DRC recomended that each party pay for the
eval uati on based on their proportional incone because the
eval uati on was unusual ly hel pful in determ ning the custody
i ssue.

Last, the circuit court accepted the DRC s
recommendation requiring John to pay a portion of a
consolidation |oan that Cheryl had paid in full. Prior to their
separation they had obtained a consolidation | oan. Fromthat
consolidation | oan, $2,000 was used to pay off the vehicle that
John retained after the separation and divorce. Cheryl then
paid of f the consolidation |oan, including the $2,000 used for
John’s vehicle. Therefore, the DRC recommended, and the circuit
court agreed, that John should pay 50% of the $2,000 used to pay
for his vehicle.

John raises the follow ng issues: 1) whether the child
support was cal cul ated properly; 2) whether the tax exenptions
were allocated appropriately; 3) whether the marital residence
was fairly valued; 4) whether he should reinburse Cheryl for

their children’s private school tuition; 5) whether he should



rei nburse Cheryl for paynments made for their sons’ piano

| essons; 6) whether he should receive a partial reinbursenent of
noney that he paid towards the consolidation |oan; and 7)

whet her the DRC properly allocated the cost of the custodial
eval uation fee during the divorce proceedi ngs.

Chi |l d Support

John argues that the circuit court erred in
cal cul ating the monthly child support obligation at $700.% It is
his position that since the circuit court granted nearly an
equal anpbunt of contact tine to each parent, a split custody
calculation, as set forth in KRS 403.212(6) applied.

On the other hand, Cheryl argues that KRS 403.212(6)
only applies to split custody situations, not situations that
are near or simlar to split custody. Cheryl posits that she
is, as mandated by the circuit court order, the residentia
custodian of all three children, and therefore a split custody
arrangenment is not present.

Since the interpretation of a statute is a question of
law, a trial court’s interpretation thereof is subject to de

novo review by the appellate court. Cary v. Cary, Ky. App.

54 S.W3d 568, 571 (2001). KRS 403.212(6) specifically refers

to child support obligations in a split custody arrangenent.

*The circuit court already reduced the anmount of child support
John woul d owe pursuant to the child support guidelines from
$1,035.80 to $700.



KRS 403.212(2)(h) offers the statutory definition of “split
custody” as follows: “[s]plit custody arrangenent neans a
situati on where each parent is the residential custodian for one
(1) or nore children for whomthe parents share a joint |ega
responsibility.”

The circuit court addressed this issue when it held
that the DRC erred when it gave Cheryl the title, “primary
residential custodian,” rather than just “residenti al
custodian.” The circuit court reasoned that because the anount
of custody John and Cheryl were granted was nearly equal, nam ng
Cheryl the “primary residential custodian” was inappropriate.?
Instead, the circuit court was clear in its intent by hol ding
that Cheryl was a “residential custodian” and not a “prinmary
residential custodian.” The circuit court clearly defined
Cheryl as the “residential custodian” of all three children, and
gave John no such title. The custodial situation that was set
forth by the circuit court’s opinion is clear. John and Cheryl
have joint custody of their children, with Cheryl being the
residential custodian. Therefore, there is no “split custody”
situation presented here. The statutory definition of “split
custody,” set forth in KRS 403.212(2)(h), clearly states that

each parent nust be a residential custodian of one or nore of

*The circuit court allocated to Cheryl 53.34%of the tine with
the children, and to John the renmaining 46.66% of the tine.
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the children. Since there is no split custody situation
present, the calculation found in KRS 413.212(6) advanced by
John is not applicable to this case.

Furthernore, we hold that the circuit court did not
abuse its discretion in setting the anount of child support that
John shoul d pay at $700. The test for abuse of discretion is
whether the trial court’s decision was arbitrary, unreasonable,

unfair, or unsupported by sound |legal principles. Goodyear Tire

and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 581 (2000).

When t he anmobunt of support ordered by the trial court is
reasonable in relation to the obligor’s incone and it falls
within the guidelines of the Child Support Chart, the court has

not abused its discretion. Janmes v. Janes, Ky. App., 618 S.W2d

187, 189 (1981). Here, the circuit court already deviated from
the child support guidelines specifically because of the anmpbunt
of tinme the children will spend with each party. Pursuant to
KRS 403.211(2) the circuit court substantially reduced the
amount of nmonthly child support John owes from $1, 035.80 to
$700. Since the circuit court reduced the anmount set by the
gui delines with respect to John’s incone to a | ower anount, the
court’s decision was not arbitrary or unreasonable.

For the aforenmentioned reasons, the circuit court’s

cal culation of child support will not be disturbed.



Al | ocation of Tax Exenptions

John argues that the circuit court inproperly
all ocated the tax exenptions each party woul d obtain for the
children. The circuit court ruled that Cheryl would receive the
tax exenptions for the parties’ two older children, Russell and
Geoffrey, and John would receive the tax exenption for their
youngest child, Erin. John argues that since his salary is
hi gher than Cheryl’s, it would nmaxim ze the anmount of support
and care for the children by allocating all three tax exenptions
to him

Cheryl points out that while John is asking for a
further reduction in his nonthly child support obligation, he is
al so sinmul taneously asking the court to extend himthe benefit
of all three tax exenptions for the children. Cheryl also
argues that the circuit court exercised its discretion in a
reasonabl e manner when it all ocated the tax exenptions between
the parties.

A trial court has broad discretion in allocating the
tax exenptions between the parties so as to maxim ze the benefit

of the exenption for the children. Hart v. Hart, Ky. App., 774

S.W2d 455 (1989). The test for abuse of discretion is whether
the trial court’s decision was arbitrary, unreasonable, unfair,

or unsupported by sound | egal principles. Goodyear Tire and

Rubber Co., 11 S.W3d at 581.



In the case at bar, the DRC and circuit court could
have allowed Cheryl to claimall three tax exenptions because
she has custody of the children for the greater part of the
year. 26 USC § 152(e) (2003). However, the court granted John
one of the three tax exenptions, rather than none. In addition,
the circuit court allowed John to claimthe youngest child,
whi ch woul d allow himto have a | onger period of tinme in which
he could claimthe exenption. Therefore, John will have the
benefit of the tax exenption for three years |onger than Cheryl.

Furthernore, the difference in salaries between John
and Cheryl is not significant enough to conclude that the
circuit court was arbitrary or unreasonable in its concl usion.
John generates 62% of the parties’ adjusted parental gross
i ncome, and Cheryl the remaining 38% The appellant cites

Mar ksberry v. Riley, Ky. App., 889 S.W2d 47 (1994), as support

for his argunent that the amobunt of inconme is a factor the court
shoul d consi der when exercising its discretion to allocate tax
exenptions in such a way that it will maximze the benefit of
the children. Al though we do not disagree with that
proposition, we note that the nother in Marksberry was an

unenpl oyed full-time student, with no incone at all. 1d. at 48.
In that case, the court held that the tax deduction for the
parties’ children, which allowed the father to claimthe

deduction in alternating years, was proper because, inter alia,
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t he not her was unenpl oyed and wi thout inconme. 1d. |In the case
at bar, Cheryl is an enployed nurse, generating a nonthly incone
of $3,166.80. Cdearly, here the circuit court could have
reasonably determ ned that Cheryl was capable of utilizing the
tax exenptions for the benefit of the children.

The circuit court had the discretion to award Cheryl
all three tax exenptions, but chose not to go that far.
Instead, the circuit court granted John one of the three tax
exenptions. In fact, John was granted the youngest child so as
to make the duration of his tax exenption substantially |onger
than Cheryl’s. For the above stated reasons, the circuit
court’s conclusion was neither arbitrary nor unreasonable. The
court did not abuse its discretion by allocating two tax

exenptions to Cheryl.

Val uati on of the Marital Residence

John argues that the circuit court erred in setting
the value of the marital residence at $82,000. Each party
submtted his or her respective appraisal to the court for
pur poses of setting an equitable value on the marital residence.
The appraisal that Cheryl offered to the court, which was
perfornmed on Cctober 27, 1999, set the value at $79, 000.

However, John submitted an appraisal that was perfornmed on March
10, 2000, which set the value of the residence at $85,000. The

DRC recommended, and the circuit court accepted, the difference
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bet ween the two appraisal values, or $82,000 as the appropriate
value to place on the residence. John argues that his appraisa
shoul d have been the appropriate val ue because the residence was
purchased in 1994 for $73,000 and a period of six years had

el apsed maki ng $85, 000 the nore accurate appraisal val ue.

Cheryl disagrees, arguing that the circuit court’s
val uation of the marital residence was proper because accepting
such a m dpoi nt between the two offered appraisal val ues was
appropriate and not an abuse of discretion.

An appellate court will not disturb the circuit
court’s valuation of marital property unless it is clearly

contrary to the weight of the evidence. Heller v. Heller, Ky.

App., 672 S.W2d 945, 947 (1984). Here, it is plain fromthe
record that the circuit court accepted both apprai sal val ues and
split the difference. There is nothing in the record, or in
John’s brief, to indicate that such a finding is clearly
erroneous. John suggests that the difference between the
purchase price in 1994 and his suggested appraisal value in 2000
would only yield a 3.2% yearly increase. However, this stil
does not establish that the value the circuit court placed on
the property was clearly erroneous. |In fact, the circuit court
was gi ven conpetent evidence to determ ne that the residence was
worth only $79,000, but it did not accept that figure either.

Instead, the court held the value of the residence was the
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m dpoi nt of the two appraisals submitted into evidence. The
circuit court’s conclusion was supported by the evidence, and
therefore, was not clearly erroneous. The circuit court’s
val uation of the marital residence at $82,000 will not be

di st ur bed.

Pri vate Parochi al School Tuition

John contends the circuit court erred when it ordered
himto rei nburse Cheryl for her paynent of their children’s
private school tuition because it was not nentioned in any pre-
trial docunment nor was their an agreenent between the parties’
resolving the issue. John suggests that Cheryl’s expl anation
that notice was given to himby reference to paragraph 11(d) of
the Joint Statement? is |acking, and hence, insufficient.

Cheryl counters, with the argunent that the circuit
court was correct in its holding that the private school tuition
is a mrital debt, and therefore, should be equally divided. To
support this argunent, Cheryl points out that the parties’
chil dren have attended private parochial school at all tinmes the
parties were residing together, during the divorce proceedi ngs,
and through the date of the final hearing. Therefore, Cheryl
argues that John was on notice that this was a marital debt that

needed to be resolved in the litigation.

*11(d) of the Joint Statenent states, “[marital debts and credit
for paynments made since date of separation.”

- 13-



“[1]ssues pertaining to the assignnent of debts
incurred during the marriage are revi ewed under an abuse of

di scretion standard.” Neidlinger v. Neidlinger, Ky., 52 S.W3d

513, 523 (2001). The test for abuse of discretion is whether
the trial court’s decision was arbitrary, unreasonable, unfair,

or unsupported by sound | egal principles. Goodyear Tire and

Rubber Co., 11 S.W3d at 581. Here, the facts clearly indicate
that John had actual know edge that the children had been, and
continue to be, attending a private school that requires tuition
to be paid.

Further, as Cheryl points out, John’s argunent that
since the tuition was not specifically cited in the pre-tria
docunentation, it should not have been litigated in the
proceedi ngs, is flawed based upon his own conduct in the
l[itigation. John sought and obtai ned rei nbursenent of paynents
made by himfor |oans that were taken out against his retirenent
account that were not specifically nentioned in any pleadi ngs of
the record. The circuit court, by exercising its discretion,
concluded that this debt, also not nmentioned in any pre-tria
docunents, was also a marital debt. Therefore, John in essence,
is disagreeing wwth the reasoning that conferred hima judgnent
in his favor.

Mor eover, the DRC recommended, and the circuit court

agreed, that John’s obligation to contribute half of the
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children’ s private school education only applied to the current
school year of the litigation. |In other words, John woul d not
be responsible to pay any of the children’s private schoo
tuition for subsequent school years, unless he agrees to do so.
Clearly, this denonstrates that the circuit court was being
reasonabl e and equitable. John knew that his children had been,
and were, attending private school, therefore, he should be
responsi bl e for half of the paynents. However, if he does not
subsequent|ly agree to contribute to his children’s private
school education he does not have to.

We conclude that the circuit court’s assignnent of the
children’s private school tuition, through the then current
school year, as a marital debt was not an abuse of discretion.
Therefore, the circuit court’s conclusion on this issue wll
st and.

Paynents Made For Piano Lessons

John chal |l enges the circuit court’s hol ding ordering
himto reinburse to Cheryl 50% of the her paynents nade for
their children’s piano lessons. It is John’s position that the
paynents nade for the piano | essons were not a debt at al
because Cheryl’s father paid for the | essons w thout expecting
to be reinbursed. Further, John argues that even if Cheryl’s

father did not pay for the piano | essons, the child support he
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had been ordered to pay should cover the costs of the piano
| essons.

Cheryl argues that the debt existed prior to the
separation of the parties, thus naking it a marital debt.
Cheryl further argues that even if her father contributed to
t hose expenses at sone point in the past that does not change
the fact that the debt was incurred prior to the dissolution,
and that the | essons were a benefit to their children.
Therefore, John should be responsi ble for 50% of any paynents
made by her for piano | essons.

“[1]ssues pertaining to the assignnent of debts
incurred during the marriage are revi ewed under an abuse of

di scretion standard.” Neidlinger, 52 SSW3d at 523. The tria

court’s decision wll not be disturbed on appeal unless it was
arbitrary, unreasonable, unfair, or unsupported by sound | egal

principles. Goodyear Tire and Rubber Co., 11 S.W3d at 581.

In the instant case, the parties’ two sons, Russel
and Ceoffrey, had been taking the piano | essons since they were
in kindergarten. |In fact, the two children are stil
participating in the piano | essons. Therefore, the parties’
have been absorbing the debt for these |l essons for a long tine.
Further, Cheryl specifically testified that her father had not
been sendi ng her noney as consistently as he did in previous

years. |In fact, the circuit court found that the small anounts
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of noney Cheryl’s father periodically sent was not specifically
i ntended or used for the piano |lessons. |In addition, the
circuit court found that Cheryl, not her father, paid for the
majority of the piano | essons.

John relies on Smth v. Smth, Ky. App., 845 S.W2d 25

(1993), to argue that John’s child support paynents shoul d cover
t he expense of the piano lessons. |In Smth, this court held
that the debt incurred fromthe parties’ nusic | essons did not
constitute an extraordi nary education, for which the husband
woul d be responsible. 1d. at 26. Here, however, Cheryl is not
attenpting to increase John’s child support by including the
pi ano |l essons in the child support cal culation. Instead, the
circuit court treated the |l essons as an existing nmarital debt.
Clearly, allocating an existing marital debt is very different
fromincreasing one’s child support obligation to cover the cost
of piano | essons.

Since the paynent of the children’s piano | essons was
an existing debt prior to the parties’ separation and
di ssol ution, and because the paynents did not only benefit one
of the parties, the circuit court properly concluded that the
paynents were a marital debt. Again, the circuit court’s
deci sion was neither unreasonable nor arbitrary. Therefore, we
hol d there was no abuse of discretion and the circuit court’s

conclusion will not be disturbed.
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Consol i dati on Loan

John contends that the circuit court erred in ordering
himto pay 50% of the $2,000 portion of the consolidation |oan,
whi ch represented the amount Cheryl paid to satisfy the debt for
John’s vehicle. Specifically, the $2,000 in dispute represents
a portion of a $6,410.85 consolidation |oan that the parties
undert ook together. Cheryl was required to pay off the
consolidation loan in order to place the nortgage for the
marital residence in her own name after the dissolution. John
argues that the amount of noney that he received fromthe equity
in the marital residence in proportion to the value of the hone
was incorrect and caused himto receive | ess than he should
have, as such he argues he should not be obligated to pay his
50% share of the $2,000 portion of the consolidation |oan.

Cheryl argues that the consolidation | oan was acquired
during the marriage to pay famly debts, including $2,000 to pay
of f the debt on John’s vehicle. Cheryl further argues that
since John received the benefit of that debt being satisfied he
shoul d be required to pay Cheryl 50% of that paynent. Moreover
Cheryl asserts that the connection John places on the equity in
the marital residence and the satisfaction of the consolidation
| oan is m spl aced.

The distribution of debts incurred during the marri age

is reviewed under an abuse of discretion standard. Neidlinger,
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52 S.W3d at 523. Here, the circuit court concluded that the
assi gnnent of the debt was proper because the | oan was assuned
during the marriage and for the benefit of paying off debts,
inter alia, John’s vehicle. It was not arbitrary or
unreasonabl e for the circuit court to conclude that John had
benefited fromthis loan being paid in full by Cheryl. 1In
addition, we find no connection between the valuation of the
house and the consolidation |oan. Therefore, we conclude that
the circuit court did not abuse its discretion in ordering John
to pay Cheryl 50% of the $2,000 used to pay off the
consol i dati on | oan.

Cust odi al Eval uati on Fee

John al so chall enges the circuit court’s concl usion
t hat the custodi al evaluation fee, used during the course of the
litigation to determne, inter alia, child custody issues,
shoul d be allocated in proportion to each of their respective
salaries. |In other words, the circuit court concluded that John
shoul d pay 62% of the fee, and Cheryl 38% based on their
conbi ned sal aries. John argues that this debt should be treated
the sane as the other judicially resolved debts, which is a
50/ 50 split.

Cheryl disagrees, arguing that John is the one who
requested a custodial evaluation. In fact, Cheryl initially

objected to the need for such an eval uation. Furthernore,
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Cheryl argues that this debt should be treated differently from
the ot her debts because they were nmarital debts accunul ated
during the course of their marriage, whereas this is a
litigation-related expense that was initiated due to John's
I nsi stence.

Expenses connected with the trial or preparation of
the case will not be disturbed unless the trial court abused its

di scretion. Scott v. Scott, Ky., 433 S.W2d 631 at 635 (1968).

See al so, Justice v. Justice, Ky., 421 S.W2d 868 (1967). 1In

the case at bar, John initiated and insisted upon the eval uation
over Cheryl’s objection. |In fact, the DRC expressed his
reluctance to allow such an eval uati on because he stated that he
usual ly found them unhel pful. However, the DRC all owed John to
have a custodi al eval uati on conducted, and | ater comrented that
this particular custodial evaluation was nore hel pful than

previ ous ones he had ordered. The custodial evaluation clearly
benefited John because as a result of it he was able to attain
custody of the parties’ children 46.66% of the tine.

Furthernore, the DRC specifically nmentioned during the tria

that he usually required the party who initiated or requested
such an evaluation to pay the entire cost. However, because
this particular evaluation was so hel pful in resolving the
custody issue, the DRC stated that he would not require John to

pay the entire cost. Instead, he required himto pay only 62%
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of the cost. W believe this reasoning and conclusion to be
proper; therefore, we find no abuse of discretion.
For the foregoing reasons, the March 27, 2002, opinion

and order of the Whodford Circuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Thomas K. Stone Janes L. Thonerson
Loui sville, KY Lexi ngton, KY
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