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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.
McANULTY, JUDGE. This is an appeal froma judgnent of the
Fayette Circuit Court revoking Appellant’s probation and
sentencing himto ten years’ inprisonment. Having reviewed the
record, we affirmin part and vacate and remand in part for
findings of fact.

On Decenber 1, 1998, the Fayette County Grand Jury
returned an indictnment charging Wffard Stephen Jenkins

(Jenkins) with flagrant non-support and with being a persistent



fel ony of fender, second degree, based on a prior conviction for
fl agrant non-support in 1992. On Decenber 18, 1998, Jenkins
entered a plea of guilty to the two charges for which he was
indicted. Jenkins received a sentence of one year for flagrant
non- support enhanced to ten years by the persistent felony

of fender conviction. The trial court withheld the judgnent

i mposi ng i nprisonment and sentenced Jenkins to a period of five
years’ probation subject to a nunber of conditions, including in
relevant part, the follow ng condition:

7. Pay Court ordered child support each
week;

On June 1, 2001, the probation and parole officer
assigned to Jenkins filed an affidavit to revoke Jenkins’
probation after Jenkins failed to pay court-ordered child
support and failed to enter into a court-ordered wage
assi gnnent. Subsequently, the trial court issued an arrest
warrant for Jenkins, and Jenkins was arrested on July 5, 2001.
Utimately, Jenkins was rel eased fromcustody the foll ow ng day
Wth orders to appear for a probation review on Cctober 4, 2001.

Jenki ns appeared at the Cctober 4, 2001, probation
revi ew hearing and a subsequent hearing; however, he failed to
appear at a hearing scheduled for March 28, 2002. Consequently,
anot her warrant was issued for Jenkins' arrest, and Jenkins was

taken into custody. On April 12, 2002, the trial court held a



hearing to revoke Jenkins’ probation for his failure to appear
at the March 28, 2002, probation review hearing.

After hearing the evidence, the trial court found that
Jenkins violated the ternms of his probation by 1) failing to
appear for a probation review hearing and 2) failing to pay his
court-ordered child support. Accordingly, the trial court
revoked probation, precipitating this appeal.

On appeal, Jenkins argues that the trial court erred
in failing to consider any alternative forns of punishnent
before revoking probation. In addition, he states the tria
court denied himdue process of |aw by maki ng no specific
findings of fact other than the two conclusory findings |isted
in the precedi ng paragraph.

The standard of review of a trial court’s decision to
revoke conditional probation is whether the trial court abused

its discretion. See Ridley v. Commonweal th, Ky., 287 S.W2d

156, 158 (1956). “The test for abuse of discretion is whether
the trial judge s decision was arbitrary, unreasonable, unfair,

or unsupported by sound |l egal principles.” Goodyear Tire &

Rubber Co. v. Thonpson, Ky., 11 S.W3d 575, 581 (2000).

We first address Jenkins’ due process argunent.
Probati on revocation proceedi ngs “nmust be conducted in

accordance with m nimumrequirenments of due process of |aw.



Rasdon v. Commonweal th, Ky. App., 701 S.wW2d 716, 718 (1986).

In relevant part, KRS 533.050 states:

(1) At any tinme before the discharge of the
defendant or the term nation of the sentence of
probation or conditional discharge:

(a) The court may sunmon the defendant to appear
before it or may issue a warrant for his arrest
upon a finding of probable cause to believe that
he has failed to conply with a condition of the
sent ence;

(2) The court may not revoke or nodify the

condi tions of a sentence of probation or

condi tional discharge except after a hearing with
def endant represented by counsel and follow ng a
witten notice of the grounds for revocation or
nodi fi cati on.

In addition to the procedure mandated in KRS 533. 050,
the United States Suprenme Court has specified m niml due
process requirenments involving post-sentencing actions affecting

one’s liberty. See Morrissey v. Brewer, 408 U. S. 471, 488-89,

92 S. . 2593, 33 L. Ed. 2d 484 (1972) (parole revocation
proceedi ngs). Such additional requirenents include (a)

di scl osure of evidence agai nst the defendant; (b) opportunity to
for the defendant to be heard; (c) “the right to confront and
cross-exam ne adverse witnesses”; and (d) a witten statenment by
the factfinder “as to the evidence relied on and reasons for
revoki ng” probation. |d.

In this case, the trial court did not issue any

findings of fact, either oral or witten, other than its



concl usions that Jenkins violated the terms of his probation by
failing to appear for a probation review hearing and failing to
pay his court-ordered child support. The absence of the entry
of any factual findings by the trial court prevents us from
conducting a neaningful review of the matter. As such, we
remand this issue to the trial court for factual findings. See
Rasdon, 701 S.W2d at 719 (A trial court’s failure to nmake
witten findings in support of probation revocation is the type
of error that can be “corrected by a remand rather than a total
reversal and vacation of the court’s decision.”).

We nove to Jenkins' additional argunent that the trial
court erred in failing to consider any alternative forns of
puni shrent before revoking probation. |In support of this

argunent, Jenkins relies on KRS 533.030(3) and Bearden v.

Ceorgia, 461 U S. 660, 103 S. . 2064, 76 L. Ed. 2d 221 (1983),
however, we hold that this reliance is msplaced. KRS
533.030(3) specifically applies to nonpaynent of restitution,

not child support. Moreover, Bearden pertains to a defendant’s
nonpaynment of court-inposed fines and restitution, not child
support. See id. at 665. In this case, the trial court was not
required to consider alternative fornms of punishnment before
revoki ng probation for Jenkins’ non-paynent of child support and

failure to appear for a probation review hearing.



For the foregoing reasons, the trial court’s
revocation of probation is vacated and remanded for factua
findings in support of the decision. Further, the judgnent is
affirmed as to the clained error pertaining to the trial court’s
failure to consider alternative forns of punishnent.

JOHNSQON, JUDGE, CONCURS

KNOPF, JUDGE, CONCURS | N PART AND DI SSENTS | N PART AND
FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRI NG | N PART AND DI SSENTI NG I N
PART: | fully concur with the magjority’s conclusion that the
trial court was not obligated to consider alternative forns of
puni shrent before revoking Jenkins’s probation. However, |
di sagree with the magjority’ s conclusion that the trial court nade
i nadequate factual findings to support that decision. The tria
court conducted a hearing on April 12, 2002, which Jenkins and
his counsel attended. After hearing the evidence, the tria
court found “that the Defendant has violated the terns of his
probation by Failure to appear for Probation Review Hearing;
[and] non paynment of court ordered child support.” Although this
finding is sonmewhat conclusory, it clearly sets out the factua
basis for finding that Jenkins had violated the conditions of his
probation. Furthernore, the trial court’s findings inplicitly

reject Jenkins's attenpted justifications for failing to conply



with these conditions. Consequently, | perceive no need to

remand this case for additional factual findings.
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