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COVBS, JUDGE. The appellant, Arlinghaus Builders, Inc.
("Arlinghaus"), seeks review of an order of dism ssal of the
Franklin Gircuit Court. The Appellees are SprintCom Inc.,
("SprintCom') and the Kentucky Public Service Conmm ssion
("PSC'). Arlinghaus appealed to the circuit court froma fina
order of the PSC granting SprintComa Certificate of Public
Conveni ence ("CPCN') and Necessity. The circuit court disn ssed
the appeal (filed as an original action) on the ground that

nei ther SprintCom nor the PSC had been tinely served with

sumons. W reverse and remand.



On January 7, 1998, SprintComfiled an application for
authority to build and operate a tel ecommunications facility in
Boone County, Kentucky. Arlinghaus requested and was granted
i ntervenor status and participated fully in the admnistrative
proceedi ng conducted by the PSC. On August 22, 2001, the PSC
entered a final order granting SprintCom s application for the
requi red CPCN.

On Septenber 21, 2001, Arlinghaus filed an action in
the Franklin Crcuit Court requesting that the PSC s order be
vacated. The PSC was naned a party-defendant in the action, and
Arlinghaus designated Hon. J.R Coff, a PSC staff attorney, to
recei ve service of process. SprintComwas also naned as a
party-defendant in the action. Arlinghaus directed its service
of process to Hon. Mark W Dobbins, an attorney in private
practice who had represented SprintCom at the adm nistrative
proceedi ngs before the Comm ssion. However, Dobbins was not
SprintCom's regi stered agent for service of process, and
Arlinghaus had no reason to believe that Dobbins was authorized
to accept service on behalf of SprintCom

Bot h Sprint Com and the PSC noved to disniss the
action. They argued that neither of them had been properly
served with process and that the court |acked jurisdiction to go
forward. Mreover, they argued that since the 30-day tine

period for filing an action agai nst the Conm ssion had expired,
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the action could no | onger be maintained. On Cctober 29, 2001,
nore than two nonths after the PSC entered its final order,
Arlinghaus requested |leave to file an anended petition. Through
its nmotion, Arlinghaus sought an opportunity to cure "these
techni cal defects" related to its failure to effect proper
service upon the parties.

The PSC and Sprint Com argued that the anended petition
as tendered was not really an attenpt to augnent the petition
but rather that it was an artifice to correct two failures of
Arlinghaus: (1) its failure to serve the Attorney Ceneral on
behal f of the PSC as required by CR 4.04(6) and (2) its failure
to serve SprintComs registered agent for service of process.
Nonet hel ess, Arlinghaus was permtted to file the anended
petition, subsequently serving the Attorney General and
SprintCom as directed under the G vil Rules.

On April 23, 2002, the Franklin Grcuit Court entered
an order of dismssal. The order provided, in part, as follows:

Under KRS 278.410, a party affected by an

order of the PSC may, within thirty days

after service of that order, bring an action

against the PSCin this Court. KRS 278.410

does not specify all the procedural steps

necessary to bring such an action. As a

result, the Kentucky Rules of G vi

Procedure ("GCvil Rules") apply to the

extent they are consistent with the statute.

Commonweal th v. 20th Century Coal Conpany,
Ky., 373 S.w2d 159, 160 (1963); CR 1.

Whil e KRS 278. 410 states an appel |l ant rmnust
give notice to all parties of record before
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the PSC, it does not provide the proper

met hod for serving those parties.

Accordi ngly, an appellant nust | ook to the
Cvil Rules for direction. Under CR
4.04(6), service nust be made upon the
Comonweal th or any of its agents by serving
either the Attorney General or any Assistant
Attorney Ceneral. Under CR 4.04(5), service
must be made upon a corporation by serving
ei ther an officer or managi ng agent of that
corporation, or the chief agent in the
county where the action is brought, or any
ot her agent authorized by law to receive
service on the corporation's behalf. 1In
this case, the Gvil Rules required
Arlinghaus to properly serve both Sprint and
the Attorney General within the thirty day
period in order to perfect is appeal under
KRS 278. 410, yet Arlinghaus did not

I nstead, Arlinghaus served a PSC staff
attorney and the counsel who appeared before
the PSC on Sprint's behal f.

In Board of Adjustnents v. Flood, Ky., 581
S.W2d 1 (1978), the Suprene Court of

Kent ucky hel d, "When grace to appeal is
granted by statute, a strict conpliance with
its terns is required. Were the conditions
for the exercise of power by a court are not
met, the judicial power is not lawfully

i nvoked. That is to say that the court

| acks jurisdiction or has no right to decide
the controversy."” Flood, 581 S.W2d at 2.

* * * %

Arlinghaus failed to conply because it did
not properly serve either Sprint or the
Attorney Ceneral within the thirty-day
period. KRS 278.410; CR 4.04(5); CR 4.04

(6).
Thi s appeal foll owed.
The circuit court correctly held that the Kentucky

Rul es of GCvil Procedure ("CR') apply to this action. CR 1
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identifies the scope of the civil rules. Subsection (2)
provides, in part, as follows:

These Rul es govern procedure and practice in
all actions of a civil nature in the Court
of Justice except for special statutory
proceedi ngs, in which the procedural

requi renents of the statute shall prevai

over any inconsistent procedures set forth
in the Rules.

KRS' 278.410(1), pertaining to actions against the PSC, provides:

Any party to a conm ssion proceedi ng or any
utility affected by an order of the

comm ssion may, within thirty (30) days
after service of the order . . . bring an
action against the comm ssion in the
Franklin Grcuit Court to vacate or set

asi de the order or determ nation on the
ground that it is unlawful or unreasonabl e.
. Notice of the institution of such
action shall be given to all parties of
record before the conm ssion.

KRS 23A. 010(4) provides:

[t]he Circuit Court may be authorized by | aw

to review the actions or decision of

adm ni strative agencies, special districts

or boards. Such review shall not constitute

an appeal but an original action.
CR 3.01 provides that a civil action "is commenced by the filing
of a complaint with the court and the issuance of a summons or
war ni ng order thereon in good faith."

Service by summons is inplicit in KRS 278.410(1) and
KRS 23A.010(4) because appeals to the circuit court are treated

as original actions to which the civil rules apply. Moreover,

! Kentucky Revi sed Statutes.



because the procedural requirenments of KRS 278.410(1) do not
specify the nmethod by which the circuit court acquires
jurisdiction of the PSC and other parties of record, the

rel evant provisions of the Gvil Rules nmust apply. Therefore,
proper service by summons is required.

CR 4.04(5) requires that service upon a corporation be
made by serving an officer of the corporation or an appointed
agent. CR 4.04(6) requires that service upon an agency of the
Commonweal t h be nade upon the Attorney Ceneral or any Assi stant
Attorney General. Consequently, Arlinghaus was required to file
its conplaint and to cause a copy of the summons and conpl ai nt
to be served both upon SprintCom s registered agent for service
of process and upon the Attorney General. Initially, it failed
to do so.

Conceding that its initial attenpt to serve process
was defective, Arlinghaus argues that its "good faith" effort to
comence the action (CR 3.01) was neverthel ess sufficient to
toll the period for filing the action. Arlinghaus relies on
case |law providing that civil actions are commonly deened to
have been properly comenced despite errors or flaws in the
service of process.

As noted previously, CR 3.01 provides that an action
"is comrenced by the filing of a conplaint with the court and

t he i ssuance of a sumons or warning order thereon in good
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faith.” |In addressing a wide variety of challenges to
deficiencies and inaccuracies in the issuance of sunmonses, our
courts have routinely held that the defective sumobnses were
neverthel ess issued in "good faith" and that they were thus

sufficient to commence an action. See Commonweal th of Kentucky,

Departnent of H ghways v. Parker, Ky., 394 S.W2d 899 (1965);

Roehrig v. Merchants and Busi nessnen's Miut. Ins. Co., Ky., 391

S.W2d 369 (1965); Hausman's Admir. v. Poehl man, 314 Ky. 453,

236 S.W2d 259 (1951); Cowe v. Mller, Ky., 467 S.W2d 330

(1971). MNoreover, CR 4.16 provides for the anendnent of any

summons at any tine on such terns as the trial court deens just

unl ess the substantial rights of the party against whomit was
i ssued woul d be prejudiced.

We are persuaded that Arlinghaus tinely comenced this
action. It filed its conplaint in court within 30 days after
service of the PSC s order as provided by KRS 278.410. Wile it
erred by directing service of process to Goff, a PSC staff
attorney, and to Dobbins, who was not authorized to accept
service on behalf of SprintCom the summonses nevert hel ess
i ssued in good faith. Mdreover, Arlinghaus noved quickly to
remedy the error, and neither SprintComnor the PSC was

prejudiced by the initial insufficiency of service. See Energy

Regul atory Conmi n. v. Kentucky Power Co., Ky. App., 605 S.W2d

46 (1980). Qur courts have not held flaw ess service of sumons



upon the parties to be a condition precedent to the comencenent
of an action challenging an order of the PSC See

Commonweal th, Transportation Cabinet v. Cty of Canpbellsville,

Ky. App., 740 S.wW2d 162 (1987). As it was otherwise tinely
commenced, this action should not be barred due to a reasonable
delay in serving the Attorney General and SprintCom W note
additionally that although technical conpliance with service of
t he summonses was i nperfect, the parties were in receipt of
actual notice of the filing of the original action as

contenpl ated by KRS 278. 410.

The jurisdiction of the circuit court has been
properly invoked; the parties are now properly before the court.
Consequently, we reverse the order of dismssal of the Franklin
Crcuit Court and remand for further proceedings for a
determ nation on the nerits of the action.
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