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BEFORE: COMBS, GUI DUG.I AND SCHRODER, JUDGES.
GUI DUG.l, JUDGE. Ceorge A. Payne (“Payne”) appeals froma
j udgnment of the Jefferson Circuit Court reflecting a jury
verdict of guilty on the charge of first-degree trafficking in a
control |l ed substance and first-degree persistent felony
offender. We affirm

On or about Decenber 10, 1999, Louisville Police

Oficer Joe Dennis (“Dennis”) received information froma



confidential informant that Payne would be at a particul ar

| ocation in Louisville to deliver cocaine. At the specified
time and place, Dennis observed Payne’ s vehicle driving down
Gaul bert Avenue. Dennis activated his enmergency |lights and
pul | ed Payne’'s vehicle over. He would later state in the report
and at trial that he observed Payne reaching down to his right
and toward the back of the car before it stopped.

After approachi ng Payne’s vehicle, Dennis told Payne
to exit the vehicle and he perforned a patdown of Payne’s outer
clothing. Payne was then handcuffed and his car was searched.
Denni s, or another officer, found a plastic bag containing
cocai ne, and al so found cash and other itens.

On March 29, 2000, Payne was indicted on charges of
first-degree trafficking in a controlled substance, tanpering
wi th physical evidence, and with being a persistent felony
of fender (“PFO'). Trial on the charges was conducted on Apri
10, 2002, whereupon Payne was found guilty on the trafficking
and PFO charges, and found not guilty as to tanmpering with
evidence. He received a sentence of 15 years in prison, and
this appeal followed.

Payne first argues that the trial court erred in
failing to grant its notion to suppress the adm ssion of the
cocai ne, noney, and other itens found in his car. As a basis

for the notion, he maintained at trial that the search was



constitutionally infirmbecause it was not supported by probable
cause. He argues that while the police nay have had a basis for
conducting a stop and Terry style patdown, the circunstances
did not warrant a full search of the vehicle s interior. As
such, he clains that the incrimnating evidence should have been
suppressed, and that the trial judge erred in failing to so
rul e.

We have closely studied this issue and find no error.
The first question, which Payne seens not to contest, is whether
Dennis acted within constitutional confines in pulling over

Payne’ s vehicle and conducting a patdown search. Terry v. Ohio,

392 U.S. 1, 88 S. C. 1868, 20 L. Ed. 2d 889 (1968) indicates
that Dennis’'s actions were proper in this regard. It states in
rel evant part that,

[Where a police officer observes unusua
conduct which | eads himreasonably to
conclude that in light of his experience
that crimnal activity nay be afoot and that
the persons with whom he is dealing may be
armed and dangerous, where in the course of
i nvestigating this behavior he identifies

hi msel f as a policeman and nekes reasonabl e
inquiries, and where nothing in the initia
stages of the encounter serves to dispel his
reasonabl e fear for his own or others
safety, he is entitled for the protection of
hi nsel f and others in the area to conduct a
carefully limted search of the outer

cl ot hing of such persons in an attenpt to

di scover weapons which m ght be used to
assault him



Terry, 392 U S. at 30. See also, Collier v. Conmonweal th, Ky.

App., 713 S.W2d 827 (1986); Johantgen v. Commonweal th, Ky.

App., 571 S.W2d 110 (1978); and Waugh v. Commonweal t h, Ky.

App., 605 S.W2d 43 (1980). Information sufficient to forma
reasonabl e suspicion is not confined to what the officer
observed personally but may conme froma known or even anonynous

informant. Al abama v. White, 496 U. S. 325, 330, 110 S.C. 2412,

110 L. Ed.2d 301, 309 (1990). See, also Cook v. Comonweal th,

Ky., 649 S.W2d 198 (1983).

In the matter at bar, Dennis acted on the tip of an
i nformant who the police |ater described as known and reliable.
As such, we must conclude that Dennis acted properly in pulling
Payne’s vehicle over and conducting a Terry style patdown
search.

The next question, then, is whether the police acted
properly in conducting a search of the vehicle' s interior. This
is critical to Payne’ s appeal, as evidence found therein forned
t he basis for the charges against him

A warrantl ess search is presunmed to be unreasonabl e
unless it is shown that the search falls within one of the

recogni zed exceptions. Stewart v. Commonweal th, Ky. App., 44

S.W3d 376 (2000). The autonobile exception to the warrant

requi renent, however, allows officers to search a

legitimatel y stopped autonobil e where probabl e cause exists that
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contraband or evidence of a crinme is in the vehicle." ddark v.

Commonweal th, 868 S.W2d at 101 (1994), citing United States v.

Ross, 456 U.S. 798, 800-1, 102 S. C. 2157, 72 L. Ed. 2d 572,

578 (1982), and Estep v. Conmonwealth, Ky., 663 S.W2d 213

(1983). This exception is based upon exigencies created by an
autonobile's nobility, and upon the di m nished expectation of
privacy one has in an autonobile, which arises fromthe
pervasi ve regul atory schenes applicable to autonobil es.

California v. Carney, 471 U. S. 386, 390-93, 105 S. C. 2066,

2068-70, 85 L. Ed. 2d 406, 413-14 (1985): Estep, 663 S.W2d at

215.
The question then beconmes whether the police had
probabl e cause to believe that contraband or evidence of a crine

was in Payne’s vehicle. dark, supra. W nust concl ude that

probabl e cause did exist. As we noted above, infornation
sufficient to forma reasonabl e suspicion (i.e., probable cause)
is not confined to what the officer observed personally but nmay

cone froma known or even anonynous informant. Al abama v. Wite,

supra; Cook v. Commonweal th, supra. 1In the nmatter at bar, the

police were acting in response to an informant, and the
information received fromthat informant was reliable.

Furt hernore, Dennis observed Payne nmaki ng a suspi ci ous
novenent inside the vehicle while it was being pulled over.

Wiile this fact, taken al one, nmay have not given rise to
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probabl e cause, when taken in the context of everything known to
Dennis at the tinme it supports a finding that the police had
probabl e cause to believe that the vehicle contained contraband

or evidence. dark, supra. Accordingly, we find no error on

this issue.

Payne next argues that the trial judge nade statenents
to the jury which inproperly bolstered the police officers’
credibility. The record indicates that sone jurors subnmtted a
witten question to the judge in which they asked why Dennis
st opped Payne’s car. Over Payne’s objection, the court advised
the jury that the stop was |awful. Payne argues that the
validity of the vehicle stop was not relevant to the issues
before the jury, and that the court should have so stated. He
mai ntains that the statenent to the jury was prejudicial, and
seeks to have his conviction reversed for a new trial.

We find no error on this issue. Pursuant to Rogers V.

United States, 422 U S. 35, 95 S. C. 2091, 45 L.Ed.2d 1 (1975),

and its progeny, Payne, through counsel, was availed of the
opportunity to be heard on this issue. He argued in canera that
the court should advise the jury that a hearing was conducted as
to the legality of the traffic stop, and that all issues
regarding the propriety of the stop were resolved. As the
Commonweal th notes, this is, in essence, what the trial judge

told the jury when he stated that the stop was legal. W see
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little difference in Payne’s proffered answer (i.e., that the

| egal issues as to the vehicle stop were resolved) and the tria
court’s actual statement to the jury (i.e., that the stop was
legal). Payne admits in his brief that this was a question of

| aw properly before the trial court, and we cannot concl ude that
the court erred in answering the jury' s question. As such, we
find no error on this issue.

Payne’s third argunent is that the trial court erred
in failing to order the Commonwealth to reveal the identity of
the confidential informant whose tip to the police resulted in
the vehicle stop. He maintained at trial that the informant may
have planted the drugs in his car and, in the alternative,
asked the court to listen to taped statenents to determne if
the informant actually existed. He seeks to have the matter
remanded with directions that the trial court determine if the
i nformant actually exists and to ascertain whether the infornmnt
is reliable.

Tayl or v. Commonweal th, Ky., 987 S.W2d 302 (1999), on

whi ch the Commonweal th relies, disposes of Payne’ s cl ai m of
error. Taylor reiterated the general rule that where the

evi dence shows that an informant nerely provides a tip to the
police which Ieads to a police investigation and the discovery
of evidence of a crinme, disclosure of the informant’s identity

is not required. Id., citing Hargrave v. Commonweal th, Ky., 724
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S.W2d 202 (1986). In the natter at bar, the infornmant was not
a material w tness and presunably was not present when Payne’s
car was stopped and searched. That is, the informant could not
have testified as to what occurred during the vehicle stop and
search. As such, the facts at bar fall wthin the confines of
Tayl or, and we have no basis for concluding that the trial court
erred in refusing to conpel the disclosure of the informant’s
identity.

Payne al so argues that the trial court erred in
permtting the Coomonwealth to cross exami ne his aunt, Mattie
Jones (“Jones”), as to whether she knew that he was currently
under indictrment for a first-degree robbery charge that invol ved
a firearm He maintains that reference to a pending indictnent
is unduly prejudicial because it dilutes the presunption of
i nnocence and all ows the Conmmonwealth to bypass the Kentucky
Rul es of Evidence by introducing evidence of other crines.

The record indicates that Payne, through counsel,
asked Jones during the sentencing phase if she had ever known
Payne to be violent. She replied that she had not. On cross-
exam nation, the Commonweal th then asked her if she was aware
that Payne was currently under separate indictnment for using a
firearmin a robbery. She testified that she knew of the

i ndi ct nent.



Havi ng solicited an opinion as to his good character,
a def endant opens the door to cross exam nation which i npeaches
the credibility of that opinion even if the inpeachnent takes
the formof a specific instance of defendant's bad conduct.

Commonweal th v. Hi ggs, 59 S.W3d 886 (2001), citing KRE 405(b).

This has | ong been the rule in Kentucky, even prior to the
adoption of the Kentucky Rul es of Evidence. |d.

In the matter at bar, we believe, arguendo, that a
prior conviction for robbery while using a firearmwould have
been adm ssi ble given that Payne solicited and received a
statenment fromthe defense wi tness that she did not believe
Payne was violent. Gven the fact that the indictnent in
guestion was nerely an allegation of bad conduct, it can hardly
be argued that the trial court erred in allow ng the
Commonweal th’ s question. The question was proper in the context
of what preceded it, and we find no error on this issue.

Payne goes on to argue that the Comonwealth’s
argunment to the jury during the sentenci ng phase anounted to a
violation of his due process rights when the Commonweal th
i nproperly stated that he would be eligible for parole under a
PFO | conviction in 7 %years. Payne contended that he woul d be
eligible for parole in 10 years, and that a parole officer so

stated on the witness stand. He argues that the trial court’s



adnonition to the jury was inadequate and that he is entitled to
have the nmatter remanded for re-sentencing.

The record indicates that the parole officer, Rob
Powers (“Powers”) stated during the proceedi ng that Payne woul d
be eligible for parole in 10 years, but eligible for release in
7 Y»years if given good tinme credit in prison. It appears,

t hen, that one could reasonabl e state that Payne coul d be

rel eased fromprison in 7 Y2years as a result of both good tine
credit and parole. Wen Payne objected to the Commopnweal th’'s
characterization of this potential outconme, the court adnoni shed
the jury to rely on the witness testinony and to draw their own
conclusion therefromas to a possible release date. This
adnoni ti on was reasonable in every respect, and we do not
bel i eve Payne’'s argunents to the contrary forma basis for
tanpering with the outconme of the sentencing phase. W find no
error on this issue.

Lastly, Payne raises argunents relating to whether the
trafficking instruction allowed a conviction based on theories
that were not supported by the evidence; that it was prejudicial
to refer to his prior PFO Il conviction; and, that KRS 532.110
and KRS 533.060 |imt the duration of the aggregate sentence.
Payne acknow edges that these issues are not preserved for

appel l ate review. W have studied them and cannot concl ude
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that they represent pal pable error which allows or requires
appellate review in the absence of preservation. RCr 10. 26.
For the foregoing reasons, we affirmthe judgnent and

sentence of the Jefferson Circuit Court.

ALL CONCUR.
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