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BEFORE: BUCKI NGHAM GUI DUG.I and TACKETT, JUDGES.

BUCKI NGHAM JUDGE: The appel | ants (Wanda Hagan, Betty W Smith,
and Sharon Bal | ard) appeal froma judgnent of the Monroe Circuit
Court dismssing their conplaint against the appellees (Terry
Corporation, Inc., d/b/a Convenient Stop |V, and Terry Burke)
following a jury verdict in favor of the appellees. The

appel l ants’ conplaint essentially alleged sexual harassnent by



an enpl oyee of the appell ees, Rodney Cassidy, who was the store
manager at Convenient Shop IV. W affirm

Terry Corporation owed Convenient Stop |V, a snal
conveni ence store located in Tonpkinsville, Kentucky. Terry
Bur ke was the sol e sharehol der and president of the corporation.
The appel |l ants were enpl oyees at the conveni ence store.

Each appellant was fired by Cassidy in |late June or
early July 2000. On Septenber 25, 2000, the appellants joined
together and filed a civil conplaint against the appellees.
Cassidy was not nanmed as a defendant.

The case was tried by a jury over three days in
February 2002, and the jury rendered a verdict in favor of the
appel l ees. The jury essentially found that Cassidy did not
sexual |y harass the appellants, that Cassidy did not create a
hostile or offensive work environnment for a reasonable female
enpl oyee, and that the appellants did not give notice of
Cassidy’s all eged conduct to Burke so that he could take action
to prevent further harassnment. The court entered a fina
j udgnment on March 14, 2002, and the appellants’ notion for a new
trial or to alter, amend, or vacate the judgnment was deni ed by
the court. This appeal followed.

The appel |l ants have raised six issues for our
consideration. Their first contention is that the trial court

abused its discretion in ruling on the appellees’ notions in
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limne. The appellees filed notions inlimne relating to four
areas of possible testinony. The notions were filed on the
norning of the first day of the trial, and the appellants’
attorney was not aware of themuntil that time. The court
deni ed one of the notions before the trial began, and it
deferred the other notions until the issues arose during the
course of the trial. Two of the three remaining issues were
resolved in favor of the appellees during the trial, and the
ot her issue was resolved in favor of the appellants.

KRE! 103(d) provides in relevant part that “[a] party
may nove the court for a ruling in advance of trial on the
adm ssion or exclusion of evidence. The court may rule on such
a notion in advance of trial or may defer a decision on

adm ssibility until the evidence is offered at trial.” See also

Stanford v. Commonweal th, Ky., 793 S.W2d 112, 117 (1990).

Thus, the court did not err by ruling on one of the notions in
advance of trial and deferring a ruling on the other notions
until the evidence was offered.

The appell ants argue that the notions in |imne were
brought for the court’s consideration just prior to the start of
the trial and that their attorney was thus unable to adequately
respond to said notions. W again note that only one of the

notions was ruled on by the court when the notions were

! Kent ucky Rul es of Evidence.



initially presented. That notion was resolved in the
appel l ants’ favor, and the remai ning notions were deferred for
ruling until the trial. W fail to see how the appellants coul d
possi bly have been prejudiced by the notions having been brought
on short notice since the only notion resolved prior to the
trial was resolved in their favor. Thus, we find no error in
this regard.

The appel l ants’ second argunent is that the court
abused its discretion by excluding the testinony of Dr. Frank
Slesnick. Dr. Slesnick was a professor of econom cs at
Bel l arm ne University in Louisville, Kentucky. He was prepared
to testify as to the economc |oss suffered by each of the
appel l ants due to their enploynent having been term nated.

By the afternoon of the second day of the trial, al
wi tnesses for the appellants other than Dr. Slesnick had
testified. Dr. Slesnick was not available to testify at that
time, and the trial judge suggested to the appellees that they
begi n presenting proof in support of their case out of order so
that the appellants woul d have the opportunity to call Dr.
Slesnick to testify the follow ng norning.

The trial was scheduled to continue the follow ng
nmorning at 9:00 a.m Shortly after that tinme, the trial began
and the appellants called two witnesses to testify on their

behal f. At approximately 9:30 a.m, the appellants had call ed
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all witnesses with the exception of Dr. Slesnick. At
approximately 9:40 a.m, Dr. Slesnick still had not appeared at
the courthouse to testify. At that point, the trial judge ruled
that he was excluding Dr. Slesnick’s testinony on the ground
that he had not been produced as a witness in a tinely fashion
so as to avoid a delay in the proceedings and on the ground that
there was no reliable foundation for his testinony.?

The appel l ants argue that the court abused its
discretion in excluding Dr. Slesnick’s testinony. W concl ude
that any error in this regard was harm ess. See CR® 61.01. The
jury returned a verdict that resulted in no liability for the
appel | ees. Thus, the issue of damages and any evi dence in that

regard was noot. See Lewis v. Charolais Corp., Ky. App., 19

S.W3d 671, 677 (1999).

The appellants’ third argunent is that the trial court
erred in failing to instruct the jury on causes of action
relating to assault, negligent retention, and retaliation. The
appel l ants assert that each of these causes of action was valid
and supported by sufficient evidence to warrant subm ssion to
the jury. Thus, they contend that the jury should have been

given instructions in that regard.

2Dr. Slesnick was prepared to testify as to the | ost wages of the
appel l ants based on five years of |ost wages for Hagan and seven years
of lost wages for both Smith and Ball ard.

3 Kentucky Rules of Civil Procedure.
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The assault claimto which the appellants refer was
based on their allegation that Cassidy, acting intentionally,
had harnfully and offensively touched each of them on nunerous
occasions. The first part of the first instruction to the jury
made reference to “physical conduct of a sexual nature.” Thus,
it is evident that the cause of action for offensive touching
was subject to the jury instructions and was not onmtted as
al | eged by the appell ants.

As for the cause of action for negligent retention,
the appellants all eged that the appellees negligently retained
Cassidy as an enpl oyee because Burke knew that Cassidy had
sexual |y harassed Hagan in front of a custoner. To the extent
the failure to give the instruction was error, the error was
harm ess because the jury determ ned under the first instruction
t hat sexual harassnment by Cassi dy never occurred.

As for the appellants’ argunment that the court should
have given a jury instruction for the cause of action for
retaliation, the appellants clainmed in their conplaint that they
were term nated by the appell ees because of conplaints of sexua
harassnment. However, the appellants acknow edged during their
testinmony at trial that none of them had conpl ai ned to Burke of
Cassidy’s actions. The appellants now maintain that they did
not have to conplain to Burke and that conplaints of sexua

harassment to Cassidy hinself were sufficient. 1In this regard,
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they state in their brief that they were fired when Hagan
t hreat ened Cassidy that she would report himto Burke for
sexual | y harassing the appellants.

Again, the jury determ ned that sexual harassnent by
Cassidy did not occur. Further, the jury determ ned that none
of the appellants had given notice of Cassidy’ s alleged conduct
to Burke. Therefore, we cannot see how the failure to give an
instruction on retaliation could have been error since the
appel l ants’ conpl ai nts of sexual harassnent were determ ned by
the jury to lack nerit.

The appellants’ fourth argunment is that the tria
court erred in granting a directed verdict for Terry Burke,
individually. As we have noted, Burke was the sol e sharehol der
of Terry Corporation, Inc. The trial court granted a directed
verdict in favor of Burke, individually, but it allowed the case
to go to the jury against the corporation. The appellants argue
that “Terry Burke was the alter ego of his corporation;
therefore, he should be held responsible for [Cassidy s] acts
whi | e wor ki ng as a nmanager.”

“[ A] corporation is usually recognized as an entity
which is distinct fromits sharehol ders, officers, and

directors.” Wite v. Wnchester Land Dev. Corp., Ky. App., 584

S.W2d 56, 61 (1979). However, one theory that has been

utilized to hold sharehol ders of a corporation responsible for

-7-



corporate liabilities is the “alter ego” theory. 1d. Al though
Bur ke was the sol e sharehol der of the corporation, the
appel  ants have not denonstrated that the corporation was
fraudul ently organi zed, was a sham or was otherw se Burke’s
alter ego. Thus, we fail to see how Burke coul d have any
individual liability for any corporate acts. Furthernore, the
issue is noot since the jury determ ned that Cassidy did not
conmmit acts of sexual harassment. As such, neither the
corporation nor Burke had any liability.

The appellants’ fifth argunent is that the trial court
erred when it refused to instruct the jury that they could award
punitive danmages. Any error in this regard was harnl ess because

the jury found no liability. Levi v. Gonzenbach, 236 Ky. 586,

590, 33 S.wW2d 657, 659 (1930).

The appellants’ sixth argunment is that the trial court
shoul d have granted a new trial based upon affidavits which
indicated that two jurors had not voted for the appellees but
had actually voted in favor of the appellants. One of the
affidavits was signed by one of the appellants, and the other
affidavit was signed by one of the appellants’ daughter.

The jury’s verdict indicated a unani nous verdict in
favor of the appellees. Furthernore, the jurors were

individually polled by the court following the return of their



verdi ct, and each juror indicated his or her agreenent with the
verdi ct.
Generally, “a verdict cannot be inpeached by the

testinmony of a juror.” Doyle v. Marynount Hosp., Inc., Ky.

App., 762 S.W2d 813, 815 (1988). However, “the affidavits of
jurors are adm ssible to show a m stake in a verdict which had
the effect of msrepresenting the jury’s intention and finding.”

City Taxi Serv., Inc. v. G pson, Ky., 289 S.W2d 723, 725

(1956). In the case sub judice, there were no affidavits from
jurors. Rather, the affidavits were fromindividuals affiliated
with the appellants’ case.

There is broad discretion in the trial court in
granting a new trial on such grounds. 1d. Considering the fact
that the jurors were individually polled after the return of
their verdict and the fact that the affidavits were not fromthe
jurors thensel ves, we conclude that the court did not abuse its

discretion in refusing to grant a new trial on this ground.

The judgnent of the Monroe Circuit Court is affirmed.
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