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APPEAL FROM MADI SON CI RCU T COURT
V. HONORABLE JULI A H. ADAMS, JUDGE
CIVIL ACTION NO. 01-Cl-00574

COMMUNI TY TRUST BANK APPELLEE

CPI NI ON

REVERSI NG AND REMANDI NG W TH DI RECTI ONS
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BEFORE: EMBERTON, Chief Judge; MANULTY, Judge; and HUDDLESTON,
Seni or Judge.?!

HUDDLESTON, Judge: Angela Barnes appeals from a summary
judgnment in favor of Community Trust Bank in the anount of

$10,183.13 with interest and an attorney’'s fee of $1,527.46,

! Seni or Judge Joseph R Huddl eston sitting as Special Judge
by assignnent of the Chief Justice pursuant to Section 110(5)(b)
of the Kentucky Constitution and Ky. Rev. Stat. (KRS) 21.580.



arising froma deficiency follow ng the repossession and sal e of
a 1992 Toyota truck. Community Trust filed its action five and
one-half years after it repossessed and sold the truck. The
guestion raised by Barnes on appeal is whether the statute of
limtations set forth in Kentucky Revised Statutes (KRS) 355.2-
725 operates to bar Community Trust’'s action, which was
i ndi sputably filed outside the four-year period prescribed by
KRS 355. 2-725.

KRS 355.2-725 is Kentucky’'s adoption of section 2-725

of the Uniform Comrercial Code (UCC). It provides that:

(1) An action for breach of any contract for sale
must be commenced within four (4) years after the
cause of action has accrued. By the original
agreenent the parties may reduce the period of
[imtation to not |less than one (1) year but my
not extend it.

(2) A cause of action accrues when the breach occurs,
regardless of the aggrieved party’'s |l|ack of
know edge of the breach. A breach of warranty
occurs when tender of delivery is made, except
that where a warranty explicitly extends to
future performance of the goods and discovery of

t he br each nmust awai t t he time of such



performance the cause of action accrues when the
breach is or should have been di scovered.

(3) Were an action commenced within the tine [imted
by subsection (1) is so termnated as to |eave
avai l able a renedy by another action for the sane
breach such other action nay be comenced after
the expiration of the tine limted and within six
(6) nonths after the termination of the first
action wunless the termnation resulted from
voluntary discontinuance or from dismssal for
failure or neglect to prosecute.

(4) This section does not alter the law on tolling of
the statute of |imtations nor does it apply to
causes of action which have accrued before this

chapter becones effective.

Barnes argues that the statute, specifically subsection (1),
operates to bar Community Trust’s action. Community Trust,
however, argues that KRS 355.2-725 does not apply to a sale of a
nmotor vehicle but that instead the 15-year statute of
l[imtations applicable to witten contracts contained in KRS
413. 090 appli es.

In making this argunment, Community Trust posits that

motor vehicles should not be included in the definition of



“goods.” Under this line of reasoning, a notor vehicle sale
woul d not cone under the scope of Article 2 of the UCC, which
deals with sales of goods. Thus, KRS 355.2-725 would not apply
to the instant sale.

In support of its argunment, Community Trust refers to
the definition of goods contained in KRS 371.210, which
provi des:

As used in KRS 371.210 to 371.330, unless the context

ot herwi se requires:

(1) “Goods” means all tangible chattels personal when
purchased primarily for personal, famly or
househol d use and not for commercial, industrial
or agricultural wuse, but not including notor
vehicles as herein defined, noney, things in

action or intangible personal property .

Wiile this passage appears to support Community
Trust’s position, closer analysis reveals that this section is
i nappl i cabl e. As correctly noted by Barnes, KRS 371.210 et
seq., is the Kentucky Retail Installnment Sales Act, which is a
consuner protection statute mandating the content of retai
install nent sales contracts in the context of consuner goods.

Its definition of “goods,” by its explicit terns, applies only

to that statute and nothing el se. Presumably, the reason notor



vehicles are excepted from its coverage is that notor vehicle
sales contracts are covered by another enactnent, the Kentucky
Motor Vehicle Retail Installnment Sales Act codified at KRS
190. 090 et seq. The Mdtor Vehicle Retail Installment Sales Act
contains simlar consuner protections to the nore general Retai
Installment Sales Act, but is specifically tailored to the sale
of notor vehicles.

Neither of the above retail sales acts provide a

remedy for an aggrieved seller or seller’s assignee. Rat her ,
the renedies available to a seller or assignee (as in the case
of Community Trust) for breach of a contract for the sale of
goods are found at KRS 355.2-703 to KRS 355.2-709, which are
within UCC Article 2. Article 2's definition of “goods” is
found at KRS 355. 2-105:

(1) “CGoods” neans all things (including specially
manuf act ured goods) which are novable at the tine
of identification to the contract for sale other
than the noney in which the price is to be paid,
i nvestnment securities (Article 8) and things in
action. “Goods” also includes the unborn young
of animals and growing crops and other identified
things attached to realty as described in the
section on goods to be severed from realty (KRS

355. 2-107).



A Toyota truck is a thing which is novable at the tine of
identification to the contract for sale, and therefore cones
wthin Article 2’s definition of “goods.”

The nore difficult question, which Conmunity Trust
failed to raise but is revealed in the case |law on this subject,
is whether the seller’s (or assignee of the seller) cause of
action accrues fromthe breach of the contract for the sale of a
good or whether it arises from the breach of a security
i nstrumnent. If it is the latter, Article 9 of the UCC would
govern rather than Article 2. Wiile this question does not
appear to have been answered in Kentucky, it has been addressed
by the courts of several other states.

Citizen's National Bank of Decatur v. Farner? deals

with a simlar fact pattern. In that case, a consumer purchased
a notor vehicle with a cash down paynent and retail installnent
contract. The deal ership assigned the installnment contract to
Citizen’s National Bank. When the consuner defaulted on her
paynent obligation, the bank sued to enforce the wunpaid
obl i gati on. In deciding that the action was governed by the
four-year statute of Ilimtations in UCC 2-725, the Court’s

reasoni ng was as foll ows:

2 77 111. App. 3d 56, 395 N.E.2d 1121 (1979).



The bank’s argunment for application of the
10-year statute, although novel, is unacceptable. It
argues that defendant’s breach was of her obligations
to make paynent, not of a contract for the sale of
goods. In the contract, defendant agreed to nake 18
nmont hly paynents conmmencing on August 25, 1972, and
plaintiff argues that the contract is really a hybrid
i nstrument containing provisions for the sale of goods
and provisions for the obligation to pay. The bank
woul d have us hold that the sale of goods occurred on
the date the contract was signed. It argues that this
action is one for breach of defendant’s prom se to pay
which is an action based on the debtor-creditor rather
t han the buyer-seller relationship.

W find no basis for making such a

di stinction.

A contract for sale includes both a present
sale and a contract to sell in the future. The sale
consists of the passing of title to the buyer for a
price.’® The obligation to pay is a fundamental part

of the contract for sale. It is not, as plaintiff

Rev. Stat. 1977, ch. 26, par. 2-106.



suggests, separate and distinct from the transfer of
the physical possession of the autonobile. Nor is
this a case where a buyer borrows noney from a third
person and uses that noney to purchase goods from a
mer chant .

Moreover, the comments to section 2-725 of
the Uniform Commercial Code state that it is designed
to introduce a uniform statute of Iimtations for
sales contracts and to elimnate jurisdictional
vari ations. ¥ An exanmination of cases from other
jurisdictions wherein this issue has been considered
shows that it has consistently been held that actions
such as the one at bench are governed by section 2-
725, the 4-year limtation statute.

In Associates Discount Corp. v. Palner,!®

t he def endant purchased an autonobile and financed the
purchase with a bailnent |ease security agreenent.
The contract was then assigned to Associates who
waited nore than 7 years after defendant’s breach to
initiate an action to recover a deficiency due on the

contract. It was held that Associates’ action was

4

Ann. Stat., ch. 26, par. 2-725, Comments, at 614

(Smith-Hurd 1977).

5

47 N. J. 183, 219 A 2d 858 (1966).



barred by the 4-year statute of limtations contained
in section 2-725 of +the Uniform Conmmercial Code.
Al t hough the | ease was both a contract for sale and a
security transaction, the court reasoned that a suit
for a deficiency is nothing nore than an in personam
action for that part of the sales price which remains
unpai d. It is sinmply an action to enforce the
obligation of the buyer to pay the full sales price
and that obligation is an essential elenent of all
sal es. [®

W Dbelieve the reasoning enployed by the
Court of Appeals of Miryland in Burton v. Artery
Co.,!" further supports the result we reach in this
case. In Burton, the court was faced wth the
guestion of whether an action brought by the seller to
recover suns due for the sale of certain trees and
shrubs was an action for breach of a contract for
sal e. The answer to that question was clearly
provi ded by reference to section 2-709 of the Uniform

Commer ci al Code. That section affords the seller a

6 Accord, Massey-Ferguson Credit Corp. v. Casaul ong, 62 Cal.

App. 3d 1024, 133 Cal. Rptr. 497 (1976).

’ 279 Md. 94, 367 A 2d 935 (1977). See also Scott v. Ford
Motor Credit Co., 345 M. 251, 691 A 2d 1320 (1995).




remedy when a buyer fails to nmke paynent for his
pur chase. The renedy afforded is an action for the
price. Both section 2-709 and section 2-725 appear in
that portion of the Code entitled “Renedies.” The
i nclusion of both sections in the renedies portion of
article 2 of the Uniform Commercial Code clearly
indicates that the limtation contained in section 2-
725 is to be applied to a seller’s action under
section 2-709.

If [the auto dealership] had not assigned
this contract to the bank, it is obvious to us that
its cause of action on the contract would be governed
by section 2-725. The fact that [the bank] brought
this action as an assignee of the contract does not
change that result. This is an action for breach of a
contract for sale and should have been brought wthin

4 years of defendant’s breach.?®

W agree with the courts of the other states discussed
above that while this case may be viewed as involving a hybrid
contract, it deals essentially with a contract for the sale of a

good. As such, it falls squarely within Article 2 of the

8 Citizen's National Bank, supra, n. 2, 77 Ill. App. 3d at
57, 395 N.E. 2d at 1122.
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Uni form Commerci al Code, and should be governed by the
limtations period contained in that article.

Conmmunity Trust argues that if we apply the four-year

statute of Ilimtations, it wll *“drastically change the 1|ong
recogni zed collection processes wthin the state.” W are
unper suaded by that argunent. Col | ection processes have 1|ong

been required to be undertaken in a commercially reasonable
manner; fifteen years from the date of default is not a
reasonable tinme to allow a sinple autonobile collection action
to |anguish. It defies the sound policy of the Uniform
Commercial Code to provide finality within a reasonable tine
period so that buyers and sellers nmay proceed wth their
affairs. Four years is a nore than anple period of tinme to
allow a seller or assignee of a seller to determne any
deficiency remaining followng the breach of a contract for the
sale of a good and institute suit thereon.

Accordingly, we hold that this case is governed by the
four-year statute of limtations contained within KRS 355. 2-725.
The judgnment is reversed and this case is remanded to Madi son
Circuit Court with directions to dismss Community Trust Bank’s
conpl ai nt.

ALL CONCUR
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