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KNOPF, JUDGE: Richard Fuston appeals froma judgnment of
conviction by the Wiitley Grcuit Court which confirned a jury
verdict finding himguilty of first degree mansl aughter. He
primarily argues that the trial court erred in denying his
nmotion for a directed verdict based upon his claimof self-
defense. Finding that the evidence presented at trial warranted

subm ssion of the issue to the jury, we affirm



In 2001, Richard Fuston and a nunber of other nenbers
of his famly lived in the Mount Mdrgan Apartnent conplex in
W liamsburg, Kentucky. Richard s sister, Tammy Fuston, and the
victim Kevin Brown, had an ongoi ng, but often troubled
relati onship. Brown occasionally stayed at Tammy’ s apartnent,
but he did not live there. On July 14, 2001, Brown assaul ted
Tamry Fuston. By the tinme the WIlianmsburg Police arrived at
her apartnent, Brown had |left the scene. The police officers
advi sed Tammy to get an Energency Protective Order (EPO and a
warrant agai nst Brown, which she did. She then went to the
hospital in Corbin to be treated for her injuries.

Whil e Tanmy was at the hospital, Richard and his
brother Scottie drove to Jellico, Tennessee to buy sone beer.
Wil e there, they saw Brown’s truck parked in the ot of a bar.
Ri chard went to the Jellico Police Departnment to advise them
that there was a warrant for Brown’s arrest. They then drove
back to WIllianmsburg. The Jellico Police Departnent contacted
the WIIliansburg Police, who confirmed the existence of the
arrest warrant for Brown.

After returning fromthe hospital, Tanmy asked Ri chard
to acconpany her back to her apartnent to repair a phone which
had been damaged during the altercation with Brown. Richard

took his gun with himto Tammy’s apartnment. They were al so



acconpani ed by their sister-in-law, Rachel Fuston, and Rachel’s
friend, Cherish Harris.

At approximately 1:30 a.m on July 15, Rachel heard a
thunp at the door. Cherish went to | ook through the peep-hole,
but the view was bl ocked. The door opened, and Brown wal ked in.
Ri chard, Tammy, Rachel, and Cherish each repeatedly told Brown
to | eave, but Brown kept advancing into the apartnent. Richard
pi cked up the gun, cocked it, pointed it at the floor, and again
told Brown to | eave.

According to Richard, Brown threatened to kill him
However, the other wi tnesses do not recall Brown having said
this. The witnesses do agree that Brown continued advanci ng on
Richard. Wen Brown was within a few feet of R chard, he
reached for Richard’s gun with his left hand, and began reaching
into his back pocket with his right hand. Richard then began
firing the gun, shooting Brown a total of seven tinmes. Brown
staggered out of the apartnent and col | apsed on the bal cony
outside. He died shortly thereafter. No weapon was found on
Brown’ s body, but a cell phone was found in his back pocket.
Tests | ater established that Brown’ s bl ood-al cohol content was
0. 144.

At the close of the Commpbnweal th’s case and at the
cl ose of proof, Richard noved for a directed verdict based upon

sel f-defense. The trial court denied both notions. The court



instructed the jury on the offenses of nurder, first-degree
mansl aught er, second-degree mansl aughter, and reckl ess hom ci de.
The court also instructed the jury on self-defense. The jury
found Richard guilty of first-degree mansl aughter and fixed his
sentence at seventeen years. This appeal followed.

Richard first argues that he was unfairly prejudiced
by confusing jury instructions. The instructions for both
nmur der and first-degree mansl aughter (Instructions No. 1 and 2,
respectively) required the jury to reject his claimof self
defense. The self-defense instruction did not appear until
Instruction No. 5. Richard contends that the jury inplicitly
had to reject his claimof self-defense before it was instructed
on the nature of self-defense.

However, Richard did not object to the instructions at
trial, nor did he tender alternative instructions. Thus, any
error is not preserved for our review.! RCr 10.26 permits this
court to consider an unpreserved error if the error was a
"pal pabl e error” which affects the defendant’'s "substantia
rights" and resulted in "manifest injustice.” But in this case,
Ri chard concedes that the jury instructions were properly
worded. He nerely takes issue with the order of the

instructions. W are not persuaded that the instructions were

1 RCr 9.54(2); See also Cifford v. Commonwealth, Ky., 7 S.W 3d
371, 376 (1999).




apt to have confused the jury or led it to apply a wong
standard to Richard' s defense. Thus, even if the instructions
were given out of their proper order, the unpreserved error was
not a pal pable one and so does not entitle Richard to relief.

Mor eover, unlike in Commonweal th v. Hager,? the

instructions did not require the jury to find Richard guilty of
first degree mansl aughter before it could consider self-defense.
Rat her, the jury was properly instructed to consider, as an
el enrent of the offense, whether Richard was privileged to act in
sel f-defense. Therefore, the instructions were not erroneous.
Richard primarily argues that the trial court erred in
denying his notions for a directed verdict based upon self-
defense. KRS 503.050(2) provides that the use of deadly
physi cal force by a defendant upon another person is justifiable
only when the defendant believes that such force is necessary to
protect hinmself against death, serious physical injury,
ki dnappi ng, or sexual intercourse conpelled by force or threat.
The initial focus of the statute is on the defendant's actua
subj ective belief in the need for self-protection and not on the

obj ective reasonabl eness of that belief.?3

2 Ky., 41 SW3d 828 (2001).

SElliott v. Commonweal th, Ky., 976 S.W2d 416, 419 (1998).




However, where the defendant is wanton or reckless in
believing the use of any force, or the degree of force used, to
be necessary, or in acquiring or failing to acquire any
knowl edge or belief which is material to the justifiability of
his use of force, then the defendant’s subjective belief in the
need for self-protection will not entirely exonerate himfrom
culpability.* If the charged offense is intentional murder or
first-degree mansl aughter, a wantonly held belief in the need
for self-protection reduces the offense to second-degree
mansl aughter and a recklessly held belief reduces the offense to
reckl ess homcide. |If the charged offense is second-degree
mansl| aughter, a recklessly held belief in the need for self-
protection reduces the offense to reckl ess honicide.?®

Ri chard contends that the evidence conclusively
established at |east inperfect self-defense. He points out
there was no evidence to controvert the testinony that Brown was
approaching himin a threatening manner. Furthernore, the
wi tnesses all agree that Brown was reaching into his back
pocket. Even if the jury believed that his belief in the need

to use deadly physical force was wanton or reckless, R chard

4 KRS 503.120(1).

®Elliott, 976 S.W2d at 420, n. 3, citing R Lawson and W
Fortune, Kentucky Crimnal Law 8 4-2(e)(3), p. 152, n. 90.




argues that he was still entitled to a directed verdict on the
charge of first-degree mansl aughter.

As an initial matter, it is not clear that Richard has
preserved this issue for review Al though Richard did nove for
a directed verdict at the appropriate tines, he based the
notions on his argunment that the evidence concl usively
established perfect self-defense. He did not assert that he was
entitled to dismssal of the nurder and first-degree
mans| aught er charges based upon i nperfect self-defense. To
preserve a claimthat the evidence was insufficient to support
an instruction on a particular theory of the case, a party nust
object to the giving of an instruction on that theory.?®

Yet even if Richard’ s notion for a directed verdi ct
based generally upon self-defense was sufficient to preserve the
i ssue, we are not convinced that the trial court erred in
denying the notion. Fromour review of the record, the evidence
supporting Richard s claimof self-defense does appear quite
strong. Indeed, given the fairly consistent testinony from al
of the witnesses to the shooting, it is surprising that the jury
entirely rejected the defense.

However, a defendant relying upon self-defense is

rarely entitled to a directed verdict. The jury was not

® ROr 9.54(2); Commonwealth v. Wlford, Ky., 4 S.W3d 534, 535
(1999).




required to accept R chard s version of the facts. Only in the
unusual case in which the evidence concl usively establishes
justification and all of the elenents of self-defense are
present is it proper to direct a verdict of not guilty.’
Al t hough the evidence supporting Richard s claimof at |east
i nperfect self-defense was strong, it was not so overwhel m ng as
to preclude a jury finding to the contrary.® Consequently, the
trial court did not err in denying his notion for a directed
verdi ct.

Accordingly, the judgnent of conviction by the Witley

Crcuit Court is affirned.
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