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BEFORE: EMBERTQON, CHI EF JUDGE; BAKER AND JOHNSON, JUDGES.
BAKER, JUDGE: Lyndall C. Bonner brings this appeal froma
February 20, 2002, judgnent of the McCracken Circuit Court. W
affirm

This case stens froma notor vehicle accident
occurring on Interstate 24 in MCracken County, Kentucky.
Appel I ant cl ai ned that appellee, Stevie Brown’s, negligence
caused the accident and instituted an action in MCracken

Circuit Court to recover danages.



After a five-day trial, the jury returned a verdict in
favor of appellees. Appellant noved for a new trial, which was
deni ed by the court, thus precipitating this appeal.

Appel I ant contends that the trial court erred by
inproperly instructing the jury. Specifically, appellant
conplains of Jury Instruction three and Jury Instruction five,
whi ch read as foll ows:

I NSTRUCTI ON NO 11

It was the duty of the defendant,
Stevie Brown, in driving his vehicle to
exercise ordinary care for his own safety,
and this general duty included the follow ng
specific duties:

(a) To keep a | ookout ahead for other
persons and vehicles in front of
himor so near his intended Iine
of travel as to be in danger of a
col i sion;

(b) To have his vehicle under
r easonabl e contr ol

(c) To drive at a speed no greater
t han was reasonabl e and prudent,
having regard for the traffic and
for the condition and use of the
street;

(d) To exercise ordinary care
generally to avoid collision with
ot her persons or vehicles using
the street.

If you are satisfied fromthe evidence
t hat defendant, Stevie Brown, failed to
conply with one or nore of his duties as set
forth in this instruction and that such
failure was a substantial factor in causing



appel | ee,

As to Jury Instruction Five,

the accident, you will find for the
plaintiff, Lyndal [sic] Bonner. O herw se,
you will find for the defendant, Stevie

Br own.

Do you find for the defendant, Stevie
Br own?

I NSTRUCTI ON NO V
COVPARATI VE FAULT

If you are satisfied formthe evidence
that one or both of the Defendants failed to
conply with their respective duties as set
forth in Instruction No. 3 and Instruction
No. 4, and that such failure was a
substantial factor in causing the accident,
you wi Il determ ne fromthe evidence and
indicate in the follow ng bl ank spaces what
percentage of the total fault was
attributable to each of them as follows:

In determ ning the percentages of fault
you shall consider both the nature of the
conduct of each of the Defendants and the
extent of the causal relation between the
conduct and the damages cl ai ned.

As to Jury Instruction Three, appellant submts that

the instruction failed to properly address the duty owed by

Stevie Brown, to third parties and that the

instruction gave a prom nence to a “finding for Stevie Brown.”

failed to ask the jury to make a determ nation of fault as

requi red by Kentucky Revised Statute (KRS) 411.182(2).

appel | ant contends that the court

W initially observe that appellant’s brief does not

conmport with Kentucky Rule of G vil Procedure (CR)
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76.12(4)(c)(v); hence, we mnust presune that the jury
instructions were unpreserved. Upon review of the record, we
are of the opinion that the jury instructions did not constitute
substantial error under CR 61.02. W, thus, reject appellant’s
contention that the jury instructions constituted reversible
error.

Appel | ant next contends that the trial court erred by
failing to give a “curative instruction concerning Stevie
Brown’s testinony that he never had a weck.” Appellant argues
that this testinony was highly prejudicial. W disagree. Even
if the trial court should have given a “curative instruction,”
we believe such om ssion constituted harm ess error. W are
unable to fathom how the result of the trial would have differed
absent the adm ssion of this evidence or if a curative
instruction had been given. Thus, we deemthe error harn ess.
Kent ucky Rul e of Evidence (KRE) 103. CR 61.01.

Appel  ant al so argues that the trial court abused its
di scretion by “failing to read portions of depositions to the
jury when the jury requested the depositions during
deliberation.” 1t is well-established that the trial court has
wi de discretion in determ ning whether to permt the rereading
or replaying of certain testinony given at trial. See On the

whol e, we sinply see no abuse of that discretion in this case.



Appel l ant further maintains that the trial court
commtted reversible error by failing to exclude the testinony
of Mahl on Sparks that he “thought old man was guilty.”

Appel I ant contends that Sparks was referring to the other

all eged tortfeasor, Ellis Hudson, and that this was inproper as
“the cause of the weck was an issue for the jury to decide.”
Again, we believe any adm ssion of this evidence to constitute
harm ess error as appellant has made no showi ng that the jury
verdi ct woul d have differed absent its adm ssion. KRE 103. CR
61. 01.

Addi tionally, appellant asserts that the trial court
erred by all ow ng appell ees’ expert to opine that “this accident
occurred differently than defendant testified.” As grounds
t hereof, appellant alleges that the expert’s testinony should
have been excluded because it “ignored the testinony of Stevie
Brown and therefore, the expert’s opinions are not applied
readily to all the facts.” W reject such a contention and hold
that the testinony was properly admtted under KRE 702 because
the expert’'s testinony assisted the trier of fact in
under standi ng a di sputed issue of fact.

Appel l ant further maintains that the trial court erred
by all owi ng appell ees to use deposition testinony. The

testinony appellant conplains of is as follows:



Q Does | ooki ng at what ever marked as
Exhibit 5 for identification refresh
your recollection as to Ellis Hudson
i s?

A Yes.
Q kay. And who was he, or your

under st andi ng of who he was? (enphasis
added)

A My under standi ng, that he was the

gentl eman that the truck driver to pull out

— pull over on ne. (Bonner depo, p. 143,

line 11-19).

It appears that appellant, in her trial testinony, disavowed any
knowl edge of Ellis Hudson. Consequently, appellees utilized
appel l ant’ s testinony by deposition for purposes of inpeachnent.
W believe such testinony was properly admtted as a prior

i nconsi stent statenent of a party. KRE 801(A). CR 43.07.

Here, we are of the opinion that appellant’s depositiona
testinmony was properly admtted to i npeach her inconsistent
testinony at trial.

Appel lant, at last, asserts that the evidence was
insufficient to sustain the jury verdict. W disagree. There
was sufficient evidence to sustain the jury verdict. In this
case, the testinony of appellees’ expert and the testinony of

appel l ee, Stevie Brown, were sufficient to sustain the verdict.

We, thus, viewthis contention w thout merit.



For the foregoing reasons, the judgnent of the
McCracken Circuit Court is affirned.

EMBERTON, CHI EF JUDGE, CONCURS

JOHNSQON, JUDGE, CONCURS | N PART, CONCURS IN RESULT
ONLY | N PART, AND FI LES SEPARATE OPI NI ON

JOHNSQON, JUDGE, CONCURRI NG | N PART, AND CONCURRI NG I N
RESULT ONLY IN PART: | concur with the Majority Opinion on al
i ssues except the issue of jury instructions. The appellees
contend that jury instruction No. 3 “clearly defined Defendant
Steve Brown’s duties in accordance with Kentucky law,]” and
that it was a “standard [instruction fron Pal nore’ s Kentucky

Instructions to Juries.” The Majority Qpinion bases its

affirmance of the trial court’s judgnent on its presunption that
the jury instruction issue is unpreserved for appellate review
because of the appellant’s failure to conply with CR
76.12(4)(c)(v) and its conclusion that “the jury instructions
did not constitute substantial error under CR 61.02.” From ny
review of the record, | agree that the error in jury instruction
No. 3 was not preserved. As to the question of whether the
giving of jury instruction No. 3 rises to substantial error

under CR 61.02,' | first state that not only was the instruction

1 “A pal pable error which affects the substantial rights of a party may be
consi dered by the court on notion for a new trial or by an appellate court on
appeal , even though insufficiently raised or preserved for review, and
appropriate relief may be granted upon a determ nation that manifest
injustice has resulted fromthe error.”
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not consistent with the instruction provided in Kentucky

Instructions to Juries,? the instruction is also clearly contrary

to established case law.® Thus, the instruction did constitute
pal pable error—+t is obvious that a driver owes a duty to the
“other driver” not just to hinself. However, under the

mandat ory preservation requirenents of CR 51(3), | amof the
opinion that even if this obvious error affected the appellant’s
substantial rights, she is not entitled to relief because a

mani fest injustice did not result fromthe error. The jury
instruction preservation cases nake it clear that a party cannot
have “two bites at the apple”—+.e., a party cannot sit back and
allowthe jury to be instructed erroneously in the hope of
prevailing with the jury, and should he fail with the jury, then
rai se the unpreserved i ssue on appeal in an attenpt to have a
second bite with the jury. “One who participates in or invites
an error may not conplain. The maxi momis consensus tollit

errorem applies.”*

2 Palnore Sec. 16.16 provides in relevant part: “It was the duty of D [driver
of the passing car] in driving his autompobile to exercise ordinary care for
his own safety and for the safety of other persons using the highway, and
this general duty included the follow ng specific duties: . . .” [enphasis
added] .

3 See Burns v. Level, Ky., 957 S.W2d 218 (1997); Wenyss v. Col eman, Ky., 729
S.W2d 174 (1987); House v. Kellerman, Ky., 519 S.W2d 380 (1974); and City
of Louisville v. Maresz, Ky. App., 835 S.W2d 889 (1992).

4 Burton v. Spurlock’s Admr, 294 Ky. 336, 342, 171 S.w2d 1012, 1051 (1943).
See al so Sparks v. Doss, Ky., 253 S.W2d 245 (1952).
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