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BEFORE: COMBS, GUI DUG.I AND SCHRODER, JUDGES.

GQUIDUG.lI, JUDGE. In his civil action alleging discrimnation
under the Kentucky G vil Rights Act, KRS 344.040, et seq., and
constructive discharge, Gordon MIby (hereinafter “MIby”) has
appeal ed fromthe Jefferson Crcuit Court’s sunmary | udgnent
entered on March 7, 2001, in favor of the Jefferson County Board
of Education (hereinafter “the Board”) and fromthe April 25,

2002, order denying his Mtion to Alter, Amend or Vacate that



judgnent. Having considered the parties’ briefs and ora
argunents, as well as the certified record and applicable case
law, we affirm

In its nmenorandum opi nion entered March 7, 2001, the
trial court presented an excellent recitation of the facts,
whi ch we shall adopt as our own:

M. MIby began working for Jefferson
County Public Schools (“JCPS’) in 1968. In
1979, he becane principal of Doss High
School. In 1991, M. MI by was di agnosed
Wi th congestive heart failure, and in 1995,
becanme a candidate for a heart transplant.
M. MIby' s condition caused himto be
absent fromhis position as principal from
Sept enber, 1995 t hrough February, 1996.

Wen M. MIby returned to work, he

mai ntai ned a two day per week schedule. On
Novenber 17, 1995, a ventricul ar assi st
device (“VAD') was surgically inplanted in
M. MIby to keep his blood flow ng

t hr oughout his body while he awaited a
transplant. M. MIby wore the battery pack
portion of the devise, which was open and
visible, while he continued as principal and
was regularly assisted by his wife, who was
al so enpl oyed by JCPS.

In May, 1996, M. MIlby net with
Superi ntendent of School s Stephen Daeschner
(“Superintendent Daeschner”) and WIIliam
Eckels (“M. Eckels”), Executive Director of
Human Resources, to discuss M. MIlby’s
heal th concerns and the status of his
position as principal of Doss H gh School .
The Board of Education alleges that during
this discussion, M. MIby indicated that he
had two years before he was fully vested in
his retirenment benefits and that he wanted
to continue working until then. A letter
dated May 31, 1996 from Superint endent
Daeschner to M. MIby outlined his
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agreenent with the Jefferson County School
District (“District”) relating to his work
assi gnnent for the 1996-1997 and 1997-1998
school years. M. MIby nmaintained his
status as principal and his benefits but was
voluntarily transferred from Doss Hi gh
School into an interimprincipal position.
The District also agreed to flexible
scheduling for Ms. MI by, who was enpl oyed
by JCPS, to allow her to work by his side.

On June 21, 1996, M. M I by underwent
successful heart transplant surgery. He
returned to the interimprincipal position
on a part-tine basis eight days after
surgery. At the end of the 1997-1998 schoo
year, M. M| by advised John Sizenore (“M.
Si zenore”), an assistant superintendent and
hi s supervisor, that he wanted to conti nue
working in the interimprincipal position.
Once Superintendent Daeschner |earned of M.
M| by s request, he contacted M. M by by
| etter dated June 10, 1998 advi sing himthat
he woul d be placed in an assistant principa
position at his current salary but his
salary would be “red-lined” pursuant to
District Policy. Consequently, M. MIby
woul d receive an annual increase of one-half
t he percentage increase in certified
salaries until the salary |level for an
assi stant principal reached the |evel of
M1 by's salary as principal.

M. MIby advised M. Eckels that he
did not want to be placed in an assi stant
principal position and wanted to continue in
the interimprincipal position that had been
created due to his pending open heart
surgery. It was ultinmately decided that M.
M1 by could continue in his current position
for an additional 15 nonths. Superintendent
Daeschner testified that he first suggested
ot her options to M. MIby such as applying
for other positions within the District. He
also testified that he and M. Eckels
believed the May 6, 1996 agreenent was not
enforceable in respect to M. MIlby' s plan
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toretire after the 1997-1998 school year.
Utimately, an agreenment was reached
permtting M. MIlby to continue in the
interimprincipal position for 15 nonths and
mai ntai ning his sane | evel of conpensation.
The agreenent included M. MI by s notice of
retirement effective Septenber 30, 1999.

M. MIlby retired effective Cctober 1,
1999. On Cctober 4, 1999, he sent a letter
to Superintendent Daeschner requesting that
he be reinstated to the interimprincipa
position. He stated that he had nade
repeated requests to Superintendent
Daeschner to continue enpl oynent with the
District. Superintendent Daeschner
responded to M. MIlby by letter dated
Cctober 6, 1999. Superintendent Daeschner
di sputed M. MIby's claimthat he nmade such
repeat ed requests and suggested that he
apply for a position in the District if he
wi shed to continue his enploynment. On
Cctober 14, 1999, M. MIlby filed this civil
action in Jefferson Grcuit Court alleging
di scrim nation under the Kentucky Civil
Ri ghts Act, KRS 344.040 et seq. and
constructive discharge.

The circuit court held that M| by was di sabl ed as
defined by KRS 344.010(4) and by the federal Americans with
Disabilities Act! (hereinafter “ADA’) from Septenber 1995 until
July 1996, and that the Board was required to provide
appropriate acconmodati on during the time M| by was experiencing
difficulty breathing and frequent absences from his position.
The circuit court noted that Superintendent Daeschner had
created an unbudgeted position for him However, once M by

returned to work follow ng his successful heart transplant, the

142 U S.C § 12101, et seq.



Board was no |longer, by law, required to accormbdate him The
circuit court also held that M| by presented no evidence to
support his claimof constructive discharge, as a reasonabl e
person woul d not have found his working conditions intolerable.
Lastly, the circuit court noted that M| by was no | onger
di sabl ed when he entered into the final 1998-1999 agreenent, at
the end of which he included a notice of resignation effective
Sept enber 30, 1999, and that although he had the opportunity to
apply for other positions in the district, he chose not to do
so. The circuit court denied MIby' s notion for partial summary
j udgnment and granted the Board' s cross-notion for summary
judgnment. The circuit court denied MIby's notion to alter,
anend or vacate on February 25, 2002, and this appeal foll owed.
Qur standard of review regardi ng sunmary judgnments is

well settled in the Commonwealth. In Scifres v. Kraft, Ky.App.

916 S.w2d 779, 781 (1996), this Court set forth the applicable
standard of review as foll ows:

The standard of review on appeal of a
sunmary judgnment is whether the trial court
correctly found that there were no genuine
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of |law. Kentucky Rules of Givil
Procedure (CR) 56.03. There is no

requi renent that the appellate court defer
to the trial court since factual findings
are not at issue. Goldsmth v. Allied
Bui | di ng Conponents, Inc., Ky., 833 S.W2d
378, 381 (1992). "The record nust be viewed
inalight nost favorable to the party
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opposi ng the notion for sumary judgnent and
all doubts are to be resolved in his favor."
Steel vest, Inc. v. Scansteel Service Center,
Inc., Ky., 807 S.W2d 476, 480 (1991).
Summary "judgnment is only proper where the
nmovant shows that the adverse party coul d
not prevail under any circunstances."”

Steel vest, 807 S.W2d at 480, citing

Pai ntsville Hospital Co. v. Rose, Ky., 683
S.W2d 255 (1985). Consequently, sunmary

j udgnment nust be granted "only when it
appears inpossible for the nonnoving party
to produce evidence at trial warranting a
judgnent in his favor. . ." Huddl eston v.
Hughes, Ky.App., 843 S.wW2d 901, 903 (1992),
citing Steelvest, supra (citations omtted).

Furthernore, “[b]ecause sunmary judgment involves only | ega
guestions and the existence of any disputed material issues of
fact, an appellate court need not defer to the trial court’s

decision and will review the issue de novo.” Lewis v. B&R

Cor poration, Ky.App., 56 S.W3d 432, 436 (2001). Wth this

standard in mnd, we shall review the matter before us.

In his brief, MIby continues to argue that he
established a prima facie case of disability discrimnation,
argui ng that he was disabled in May 1996, that he was qualified
to be a high school principal, and that the Jefferson County
Public Schools (hereinafter “JCPS’) discrimnated agai nst him
due to his disability, as it was legally obligated to
accommodat e hi munconditionally and that it actually discharged
him by coercing himto submt his resignation. On the other

hand, the Board argues that MIby failed to establish a prim



facie case of disability discrimnation because he was not
di sabl ed when he retired in 1999 and because he was not forced
toretire in return for an accommodation. Furthernore, his
refusal to take the offered enploynment or otherw se apply for
anot her position rendered himunqualified as a matter of |aw
Additionally, the Board exceeded its obligation to accommpdate
M| by and did not discharge him W agree with the Board.
Under KRS 344.040 of the Kentucky Civil Rights Act,
which mrrors the ADA
It is an unlawful practice for an enpl oyer:

(1) To fail or refuse to hire, or to
di scharge any individual, or otherw se
di scrim nate against an individual with
respect to conpensation, terns,
conditions, or privileges of
enpl oynent, because of the individual’s
race, color, religion, national origin,
sex, age forty (40) and over, because
the person is a qualified individua
wth a disability, or because the
i ndi vidual is a snoker or non-snoker,
as long as the person conplies with any
wor kpl ace policy concerning snoking.

KRS 344.030(1) defines a “qualified individual with a
disability” as:
An individual with a disability as defined

in KRS 344.010% who, with or without
reasonabl e accommodati on, can performthe

2 KRS 344.010(4) provides that:
"Disability’ neans, with respect to an individual

(a) A physical or nmental inpairnment that substantially linits one (1) or

nore of the major life activities of the individual
(b) A record of such inpairnent; or
(c) Bei ng regarded as havi ng such an i npairnent.
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essential functions of the enpl oynent
position that the individual holds or
desires unl ess an enpl oyer denonstrates that
he is unable to reasonably acconmodate an
enpl oyee’ s or prospective enpl oyee’s
disability w thout undue hardship on the
conduct of the enployers’ business.

(f oot not e added)

In Monette v. Electronic Data Systens Corp., 90 F. 3d

1173, 1178 (6'" Gir. 1996), the 6'" Circuit Court of Appeals
reviewed the plaintiff’s disability discrimnation claimunder
the ADA and held that “[t]o recover on a claimof discrimnation
under the Act, a plaintiff nust showthat: 1) he is an
individual with a disability; 2) he is ‘otherwise qualified to
performthe job requirenents, with or w thout reasonable
accommodati on; and 3) he was discharged solely by reason of his
handi cap.” As to the reasonabl e accommobdati on requirenent, the
Court stated “enployers sinply are not required to keep an

enpl oyee on staff indefinitely in the hope that sone position
may becone avail able sonme tinme in the future. Moreover

enpl oyers are not required to create new positions for disabled
enpl oyees in order to reasonably accommobdate the disabl ed

individual.” 1d. at 1187. See also Walsh v. United Parce

Service, 201 F.3d 718 (6'" Cir. 2000) and Brohmv. JH Properties,

Inc., 149 F.3d 517 (6" Gir. 1998).

In the case before us, we agree with the circuit court

and M| by that he was disabled pursuant to the statute in My



1996. W also agree with MIby that he was otherw se qualified
to performthe job of principal because he had the requisite
education and certifications.® However, we disagree with MIby’s
contention that he was di scharged, either constructively or
actually, due to a disability.

Wien M I by returned to his position as principal of
Doss Hi gh School on a part-tine basis in February 1996, the
Board provi ded an acconmodati on for himthrough the end of the
school year, going so far as to allow his wfe, who was enpl oyed
as a counselor by JCPS, to remain at his side to assist him
Once M I by recovered fromhis successful heart transplant |ater
that summer, the Board was no | onger under any obligation to
provide himw th an acconmodati on. However, M|l by stayed in his
unbudgeted position as an interim principal without a reduction
in his salary for two years pursuant to the 1996 agreenment. At
the end of the two-year agreenment, Ml by, by that tine fully
recovered, wanted to continue in the unbudgeted position as an
interimprincipal without a reduction in his salary. He did not
want to take the offered assistant principal job with his salary
being “red-lined” and did not want to continue in his present
job at half the salary. Therefore, MIby entered into a second

agreenment in 1998 for another fifteen-nonth period. That

3 Al'though not an issue before us, we question whether MIby could have
perfornmed the essential functions of his job as principal, with or wthout
accommodat i on.



agreenent provided that he would continue in the interim
position at the sane salary and at the end of the fifteen nonths
he woul d resign.

Prior to the end of the second period, MIby expressed
his desire to stay in the sane position permanently, w thout any
sal ary reduction. The Board refused this request to continue
MIlby in, at that tinme, a partially unbudgeted position, but
told himthat he woul d be considered for any position to which
he chose to apply. MIlby did not apply for any other positions
in JCPS, and retired effective Cctober 1, 1999.

Based upon the facts of his case in a |ight nost
favorable to him M1 by cannot establish a prim facie case of
disability discrimnation. Although he was di sabl ed when he
entered into the first agreenent in May 1996, he was clearly not
di sabl ed in Cctober 1999 when he tendered his retirenent
docunents. The Board provided himw th an acconmodati on above
and beyond that required by |law, and allowed himto continue in
that capacity far past the tinme he was no | onger disabl ed.

Al t hough M1 by argues that the original agreenent should have

i ncl uded an uncondi ti onal acconmpdation, i.e., one that was not
condi tioned upon his retirenent at the end of the two-year
period, the agreenment itself did not nention that MIby had to
retire. The second agreenent, entered into when M| by was no

| onger di sabled, was the only agreenent that nentioned
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retirement. Furthernore, M I by was not precluded from finding
ot her enpl oynent in the school system accepting an assistant
principal position, or continuing in his current job at a
reduced salary. M1 by cannot establish that he was subjected to
discrimnation on the basis of disability.

It is also clear that JCPS did not discharge him
either constructive or actually.* Pursuant to the 6'" Grcuit

Court of Appeals in Yates v. Avco Corp., 819 F.2d 630, 636-37

(6" Cir. 1987),

A finding of constructive discharge in this
circuit requires an inquiry into both the
obj ective feelings of an enpl oyee, and the
intent of the enployer. A constructive

di scharge exists if “working conditions
woul d have been so difficult or unpl easant
that a reasonable person in the enpl oyee’s
shoes woul d have felt conpelled to resign.”
Held v. Qulf Ol Co., 684 F.2d 427, 432 (6'"
Cir. 1982), cited in Henry v. Lennox

I ndustries, 768 F.2d 746, 752 (6'" Gr.
1985); and CGeisler v. Folsom 735 F.2d 991,
996 (6'M" Cir. 1984).

M I by voluntarily retired, even when he still had the option to
seek out and apply for other positions within JCPS. He
apparently bases his argunent on the Board's decision to pl ace
himin an assistant principal position at the sane sal ary,
albeit “red-lined,” or allow himto stay in the sanme position at

t he budgeted salary |evel, which was approximately half of his

4 W agree with the Board that MIby is precluded fromraising the argunent
that he was actually di scharged because he did not raise this argunent before
the circuit court.
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current sal ary.

Al t hough he cl aims he wanted to be reappointed

to a principal position, Superintendent Daeschner did not have

the authority to do so, as the appointnment of a principal is

within the authority of the site-based council

M | by cannot

establish that a reasonable person in his shoes woul d have found

such conditions so difficult or unpleasant that he would fee

conpel led to resign

Because M| by cannot establish that he was di scharged

due to his disability, his claimfor damages nust fail, and the

circuit court properly entered a summary judgnent in favor of

t he Boar d.

For the foregoing reasons, the sunmary judgnent of the

Jefferson Circuit Court is affirned.
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