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BEFORE: BUCKI NGHAM GUI DUGLI, AND McANULTY, JUDGES.

McANULTY, JUDGE. Appel lant Mark Steven Byrd brings this appeal
fromhis conviction in the Fayette Crcuit Court for trafficking
in a controlled substance in the first degree and being a

persi stent felony offender in the second degree. In the trial
court, appellant announced his intention to enter a conditional
guilty plea. The Commonweal th argues agai nst review on appeal
on the ground that appellant did not preserve issues as

necessary under RCr 8. 009.



RCr 8.09 states that, with the court’s approval, “a
def endant nmay enter a conditional plea of guilty, reserving in
witing the right, on appeal fromthe judgnent, to review of the
adverse determ nation of any specified trial or pretrial

motion.” In this case, there is a witten “Judgnent on
Conditional CGuilty Plea” in the record. Oher than this
witing, however, appellant did not give witten notice of the

i ssues he was raising on appeal or specify the pretrial notions
bei ng appeal ed. When appellant stated his intention to enter a
conditional plea at his plea proceeding, he did not state the

i ssue or issues he was reserving. In addition, defense counse
stated at sentencing that the plea was conditional, but only
stated that appellant intended to “appeal the ruling that the
court made.”

Appel | ant asserts that he has preserved this issue

sufficiently according to Gabbard v. Commonweal th, Ky., 887

S.W2d 547 (1994). In Gabbard, the Commobnweal th had argued that
t he def endant had not preserved issues for appeal on a
conditional guilty plea because the specific issues for review
were not set forth and the court had not ruled on sone defense
motions. 1d. at 550. The defendant had, however, verbally set
forth what the issues were during his sentencing hearing. |d.

The Court found that this showed the trial court and

Commonweal th were aware of what issues were being appeal ed. The
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court stated it was “inartfully done,” but the defendant managed
to preserve issues for appellate review by the conditional plea
proceedi ngs. |d.

Turning to the record before us, we do not find the
sanme identification of issues as in Gabbard. It is not clear
fromthe record that the parties and the court were in agreenent
as to what was being appealed. |In the case at bar, appellant
rai sed two separate issues in the trial court before he entered
his plea. At the sentencing hearing, defense counsel did not
i ndi cate appel |l ant was appealing nore than a single “ruling.”
In his brief on appeal, appellant raises two issues. W do not
think it would be fair or efficient for this court to sinply
assune that appellant wanted to appeal all of his issues bel ow
The Rul e requires issues be specified so as to avoid the
necessity of a whol esal e review of everything that has occurred
inthe trial court, and to favor addressing only those issues
that the defendant deened worthy of appealing.

We decline to review appellant’s argunents on appea
because of his failure to preserve specific issues with his
conditional guilty plea. Appellant’s convictions for
trafficking in a controlled substance in the first degree and
being a persistent felony offender in the second degree are
af firmed.

QU DUGE-l, JUDGE, CONCURS



BUCKI NGHAM JUDGE, CONCURS AND FI LES SEPARATE OPI NI ON

BUCKI NGHAM JUDGE, CONCURRI NG BY SEPARATE OPI NI ON. |
concur with the majority opinion that the judgnment of the
circuit court should be affirnmed. However, | do so for a
different reason. | respectfully disagree with the portion of
the majority opinion which holds that the appellant did not
satisfactorily preserve any issue for appeal pursuant to his
conditional guilty plea. However, | agree that the judgnent
shoul d be affirnmed because the trial court did not err in
denyi ng the suppression notion and did not err in refusing to

order the Commonweal th to disclose the identity of the

i nfor mant .
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