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BEFORE: EMBERTQN, CHI EF JUDGE; BUCKI NGHAM AND PAIl SLEY, JUDGES.
BUCKI NGHAM JUDGE: Chri stopher L. Florence appeals from an order
of the Morgan Circuit Court dismssing his petition for wit of
mandanus. W reverse and renmand.

Fl orence is a prisoner in the custody of the
Departnent of Corrections (DOC) at the Eastern Kentucky

Correctional Conplex (EKCC). On March 11, 2002, Florence filed



a petition for wit of mandanus pursuant to CR' 81 wherein he
petitioned the Morgan Circuit Court to order DOC and/or the
warden of the prison to either provide a law library at the
m nimum security facility at the prison or transfer himto a
m ni mum security facility that has a law library. 1In support of
his petition, Florence stated that he was unable to do the
necessary research in connection with the direct appeal of his
conviction, the filing of an RCr? 11.42 notion, and other |ega
probl ens. 3

DOC filed a notion to dismss Florence s petition for
failure to state a claimupon which relief could be granted on
the grounds that “the Petitioner is not entitled to access to a
law |'i brary” and that Florence had not suffered actual injury.
DOC noted that under Kentucky Corrections Policies and
Procedures (CPP), Florence could request to be transferred to a
prison institution with a nore conprehensive law library. DOC
further stated that Florence had been inforned that he could
request a transfer fromthe mninmumsecurity facility at EKCC to
the main canpus, a nediumsecurity facility, where he would have

access to a conprehensive law library. On the other hand,

! Kentucky Rules of Cvil Procedure.
2 Kentucky Rules of Crimnal Procedure.
® In his brief to this court, Florence states that he is

involved in a case involving the term nation of his parental
rights of his child in an Onio court.
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Fl orence clainmed he was entitled to remain at the m ni num
security facility and that he was not required to transfer in
order to have access to a law library.*

Al t hough Florence filed a notion to be transported to
the courtroomfor a hearing, no hearing was held. Rather, on
April 11, 2002, the circuit court entered a one-sentence order
di sm ssing the case. Florence's appeal herein followed.

Two cases fromthe U S. Suprenme Court are relevant to

this issue. First, in Bounds v. Smth, 430 U S. 817, 97 S.Ct.

1491, 52 L.Ed.2d 72 (1977), the Suprenme Court held “that the
fundanmental constitutional right of access to the courts
requires prison authorities to assist inmates in the preparation
and filing of neaningful |egal papers by providing prisoners

wi th adequate law libraries or adequate assistance from persons
trained in the law.” 430 U S. at 828. However, in a subsequent
case, the Suprenme Court found that Bounds was overly broad. In

Lewis v. Casey, 518 U. S. 343, 116 S.C. 2174, 135 L. Ed.2d 606

(1996), the Supreme Court stated that Bounds did not establish
the right of a prisoner to a law library or to | egal assistance.
518 U. S. at 350. Rather, Bounds acknow edged the al ready

established right of access to the courts. 1d. Further, in

“ Fl orence states that he doesn’'t want to be transferred to the
medi um security facility in order to have access to the | aw
library because that facility houses nurderers, rapists, and
ot her violent crimnals.



di scussi ng the Bounds case, the Suprenme Court stated in Lewis as

fol |l ows:

The tools it requires to be provided are

those that the inmates need in order to

attack their sentences, directly or

collaterally, and in order to challenge the

conditions of their confinenent. |npairnent

of any other litigating capacity is sinply

one of the incidental (and perfectly

constitutional) consequences of conviction

and incarceration.

Id. at 355. Also, the Court stated that the inmate “nust go one
step further and denonstrate that the all eged shortcomngs in
the Iibrary or |egal assistance program hindered his efforts to
pursue a legal claim” 1d. at 351.

CPP 14.4(MVI)(A) states that “[a] law library shall be
mai ntained at all correctional institutions.” Further, CPP
14.4(VI)(A) (1) requires that a conplete law |library be
mai nt ai ned at various prison institutions in Kentucky, including
EKCC. Also, the CPP sets forth m ninumrequirenents for
materials that nmust be present in the law |ibraries at each
m ni mum security institution. DOC acknow edges that the m ni mum
security unit at EKCC, which is separate and apart fromthe rest
of the prison institution, does not have a |law |library.

Fl orence’s first argunent is that DOC is violating his
constitutional right to access to the courts and access to a | aw

library because the mininmum security facility at EKCC does not

have a law | ibrary. Second, Florence argues that the m ni nmum



security facility is in violation of its own mandatory policies
and procedures by not having a law library. Third, Florence
argues that, wthout access to a law library, he is being denied
his right of access to the courts. He requests this court to
order DOC install an adequate law |library at the EKCC m ni num
security facility or, alternatively, to direct DOC and the
prison authorities to transport himto the EKCC nedi um security
facility so that he may use the law library there for at |east
si x hours per week.

DOC rai ses two argunents in response to the argunents
rai sed by Florence in his brief. First, DOC argues that
FI orence has not been denied access to the courts because he
“has been pursuing several actions in various courts.” Further,
DOC argues that Florence has not shown any actual prejudice or
injury. Second, DOC argues that inmates do not have the right
to physical access to a law library. 1In connection with this
argunent, DOC asserts that Florence has a right under the CPP to
request a transfer to a prison institution wwth a nore
conprehensive law library.® |In short, DOC argues that Florence's

petition for wit of mandanus failed to state a cause of action

> Florence had witten the law library at the EKCC nmedi um
security facility and requested |l egal nmaterials, but his request
was deni ed and he was advised to transfer to that facility if he
desired use of those legal materials.



upon which relief nmay be granted and that the circuit court
properly dism ssed the petition.

A notion to dismss a conplaint for failure to state a
cl ai m upon which relief can be granted is made pursuant to CR
12.02(f). CR 12.04 requires that defenses and relief enunerated
in CR 12.02 (and CR 12.03) “shall be heard and determ ned before
trial on application of any party unless the court orders that
t he hearings and determ nation thereof be deferred until the
trial.” In other words, Florence was entitled to be heard on

DOC s notion to dismss. See also Gall v. Scroggy, Ky. App.,

725 S.W2d 867, 869 (1987).

DOC s notion to dismss was filed on April 4, 2002,
and was noticed to be heard “at the convenience of the Court.”
The certificate of service at the end of the notion stated that
it was mailed to Florence on April 3, 2002. Although on Apri
5, 2002, Florence filed a notion to order himtransported to the
court for a hearing, no hearing was held and the circuit court
entered an order dism ssing Florence's petition on April 11,
2002. We conclude that the circuit court erred in di sm ssing
Fl orence’s petition for wit of mandanus for two reasons.
First, it did not afford hima hearing as required by CR 12.04.
Second, we conclude that his petition for wit of mandanus did

state a claimupon which relief could be granted.



“Anotion to dismss for failure to state a cl ai m does
not test the nerits of the action but is confined solely to the

sufficiency of the pleading.” White v. Brock, Ky., 487 S.W2d

908, 909 (1972). *“Concerning a dism ssal under CR 12.02(f), the
all egations contained in the conplaint shall be liberally
construed in the light nost favorable to the nonnoving party,
and all allegations taken in the conplaint shall be deened

true.” Kidd v. Board of Educ. of McCreary County, Ky. App., 29

S.W3d 374, 376 (2000). Furthernore, “[a] notion to dismss
shall not be granted unless it appears that the pleading party
is not entitled to relief under any set of facts which could be
proved in support of the conplaint.” Id.

Fl orence all eged that DOC and the prison authorities
were denying himthe right of access to the courts in violation
to the Bounds case. DOC acknow edged that Florence does not
have access to a law library, and it did not deny Florence's
all egation that he |ikew se does not have access to trained
| egal aides. Further, Florence asserted actual injury in that
his efforts to file an RCr 11.42 notion to vacate or set aside
his sentence were inpaired by |ack of |egal resources. 1In
short, we conclude that Florence’'s petition stated a cl ai mupon
which relief would be granted. Therefore, we reverse the order

of the trial court and remand the case for a determ nati on of

Fl orence’s petition for wit of mandanus on its nerits.
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The undi sputed facts are that there is no law library
at the mninmumsecurity unit of EKCC, and the prison authorities
are not allowng Florence to use the law library at the main
canpus of EKCC. It appears to us that if the mninmmsecurity
and nmedium security facilities at EKCC are consi dered together
as parts of a single institution, then Florence is entitled to
use the facilities at the main canpus. On the other hand, if
t he nmedi um security unit and the mnimum security unit are
separate prison facilities, then the CPP seens to clearly
provide that there be a law library at the mnimum security
unit. Either way, based on the undisputed facts, it is clear
that Fl orence does not have access to |l egal materials. Wether
he is being denied his right to access to the courts is a matter
that nmust be resolved on its nerits by the trial court.

Regar dl ess of whether Florence is being denied his
right of access to the courts, a question renains concerning the
CPP. “An agency nust be bound by the regulations it

pronmul gates.” Hagan v. Farris, Ky., 807 S.W2d 488, 490 (1991).

“Further, the regul ati ons adopted by an agency have the force
and effect of law.” 1d. Therefore, DOCis bound by the CPP to
provide a law library at m ninum security institutions. Again,
it seenms clear that EKCC nust either provide its m ninmum

security facility with a law library in accordance with its

regul ations or allow Florence to use the library at the medi um
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security facility without requiring himto transfer there to do
so.©

The order of the Morgan GCircuit Court is reversed, and
this case is remanded for a hearing on Florence s petition on

its nmerits. The circuit court is rem nded to follow the

mandates of the U S. Suprene Court in the cases of Lewi s and

Hagan.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Chri stopher L. Florence, Pro Jenni fer Hatcher
Se Depart nent of Corrections
West Liberty, Kentucky Frankfort, Kentucky

©cWiile it appears that Florence is being denied his right of
access to the courts, we nay not reach that conclusion at this
time since we may not be aware of all pertinent facts. At this
poi nt, DOC has not even filed a response to Florence's petition.
It merely filed a notion to dismss which the trial court

gr ant ed.



