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BEFORE: EMBERTQN, CHI EF JUDGE, KNOPF, AND SCHRCDER, JUDGES.
SCHRODER, JUDGE. This is an appeal froma judgnent pursuant to
a jury verdict convicting appellant of two counts of first-
degree trafficking in a controlled substance and one count of
being a persistent felony offender in the first degree ("PFO
1"). Appellant argues that the trial court erred in refusing to
hol d a suppression hearing on the credibility of the paid
informants and on his claimthat the chain of custody of the

evi dence coul d not be established. Appellant also contends that



the trial court erred in joining the two trafficking offenses
and in refusing to grant a continuance. W reject all of the
appellant's clains of error and, thus, affirm

On the evenings of July 10 and 11, 2001, paid
informants WlliamLittle and Melissa Critchfield arranged and
participated in two controlled drug buys for the Lexington
Police Departnent in which appellant, Bryant MIIler, procured
crack cocaine for the informants. At that tinme, Little had been
a paid informant for the police for thirteen years and had
conduct ed between six and seven hundred drug buys for various
| aw enf orcenent agencies over the years. Prior to both buys,
police searched Little, Critchfield, and their vehicle. Both
buys were pronpted by Little calling MIler and asking himif he
could get them sonme crack cocaine. MIler responded that he had
a friend fromwhom he could get sone crack cocaine for them On
both nights, Little and Critchfield went to MIler's residence
and picked himup. MIller was given $60 by the informants for
the July 10 buy and $100 for the July 11 buy.

On July 10, MIller directed Critchfield to drive to
the Sportsman's Liquor Store. Once there, MIller then exited
t he vehicle and went over to a Cadillac. Wwen MIler returned
to the informants' car, he gave Little a baggy containing crack

cocai ne.



On July 11, after he was picked up by Little and
Critchfield, MIler got into the driver's seat and drove themto
an apartnment conplex in Wod HIl. Upon arriving, MIller exited
the car and went into one of the apartnments. When he returned
to the car, MIller gave Little a baggy containing crack cocai ne.

Police officers attenpted to follow the informants on
both nights to observe as nmuch of the transactions as possible.
However, on the night of July 10, the officers |lost sight of the
informants and MIler en route to the liquor store and did not
re-establish visual contact wwth the informants' vehicle until
they arrived back at MIler's residence. On July 11, the
officers were able to maintain visual contact with informants at
all times. Additionally, the events of July 10 and 11 were
t ape-recorded by authorities, although neither recordi ng was
i ntroduced at trial.

According to the informants, after both buys, Mller
was dropped off at his house and thereafter Little and
Critchfield imediately returned to the police departnent. At
t hat point, the informants gave the crack cocaine to the
authorities and they and their car were again searched.

MIller was ultimately indicted on two counts of first-
degree trafficking in a controlled substance and one count of

PFO 1. Pursuant to a jury trial, MIler was convicted of al



t hree charges and sentenced to a total of ten years'
i nprisonnment. This appeal followed.

MIller first argues that the trial court erred in
refusing to grant hima suppression hearing. Prior to trial,
M Il er noved to suppress the evidence obtained in the July 10
buy due to the fact that the police lost sight of the informants
during that buy and therefore chain of custody of the cocaine
could not be established. MIller clains that because of the
guestionable credibility of the informants, their testinony
al one could not establish that the cocaine was received from
MIller. Although the court heard MIler's counsel's argunment on
this issue, the court refused to grant MIler a full suppression
heari ng thereon because it deened the argunent not a proper
basis for a suppression hearing. The trial court noted that
MIller did not raise a constitutional issue regarding an
unl awful search or an involuntarily obtained confession.
Rat her, the court reasoned that MIller's argunent was
essentially a challenge to the sufficiency of the evidence based
on the lack of credibility of certain witnesses. The court
recogni zed that it was the fact finders' responsibility to
assess the credibility of the w tnesses.

We agree that MIler's argunment was not a proper basis
for a suppression notion and therefore he was not entitled to a

suppression hearing in this case. RC 9.78 provides that the
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court shall conduct a suppression hearing when the defendant
nmoves to suppress "(a) a confession or other incrimnating
statenments all eged to have been nmade by the defendant to police
authorities or (b) the fruits of a search, . . . ." Here, the
evi dence sought to be suppressed was neither a confession nor
the fruit of a search

Further, MIller's chain of custody argunent is w thout
merit. MIller seens to argue that the police nust always
Wi tness a drug transaction fromthe outset in order to establish
the full chain of custody of the drugs, i.e. who initially
transferred possession of the drugs. W do not agree. Here,
the two informants testified that MIller sold themthe cocai ne
and that it was in their possession until they turned it over to
the police imediately after the buy. W believe that was
sufficient evidence of the initial chain of custody of the
cocaine, until it was turned over to police. It should be noted
that the parties stipulated at trial as to the chain of custody
of the cocaine after it was received by the police.

As to MIller's assertion that the questionable
credibility of the informants rendered their testinony
i nconpetent or required that their testinony be corroborated by
police, we agree with the trial court that the credibility of
the informants and the weight to be given their testinony were

i ssues for the jury to decide. Comonwealth v. Smth, Ky., 5




S.W3d 126 (1999); Young v. Commonweal th, Ky., 50 S.W3d 148

(2001).

Ml ler next argues that the trial court inproperly
joined the two trafficking offenses. RCr 6.18 provides that two
or nore offenses may be charged in the sane indictnent "if the
of fenses are of the same or simlar character or are based on
the sane acts or transactions connected together or constituting
parts of the common schene or plan.”™ This rule and RCr 9.12
have been construed to prescribe joinder where the offenses are
closely related in character, circunstances, and tine. Seay V.

Commonweal th, Ky., 609 S.wW2d 128 (1980). M ler maintains that

the two drug buys were not sufficiently related to warrant their
joinder for trial. W do not agree. The two offenses were
closely related in character in that they both involved the sale
of crack cocaine to the sanme individuals. The circunstances
were also simlar in that the informants initially met the
defendant at his residence, after which the defendant directed
and went with the informants in their autonobile to an area

| ocati on where he procured the cocaine for sale to them

Finally, the offenses were sufficiently related in tine by
occurring on two consecutive evenings. The trial court has
broad discretion in permtting the joinder of related offenses.

Brown v. Commonweal th, Ky., 458 S.W2d 444 (1970). In the case




at bar, we cannot say that the trial court abused its discretion
injoining the two trafficking offenses for trial.

Mller's remaining argunment is that the trial court
abused its discretion in failing to grant his notion for a
continuance. At a pre-trial hearing, MIller was represented by
new counsel who sought a continuance because the case had only
been recently assigned to himand he already had a tria
schedul ed on the date set for Mller's trial. The trial court
inquired of MIler's counsel if there was any other attorney
avai lable in the public defender's office who could represent
MIller at trial without the need to continue the trial.
MIller's then counsel responded that he woul d nake such an
inquiry. Utimtely MIler obtained another attorney fromthe
public defender's office who represented himat trial. Said
attorney never raised any objection to the trial proceeding and
never made any claimthat he was not fully prepared for trial.
The deci sion on whether or not to grant a conti nuance under RCr
9.04 lies wthin the sound discretion of the trial court, and
unless it appears that the trial court has abused that
di scretion, a reviewing court will not disturb that ruling.

Stunp v. Commonweal th, Ky. App., 747 S.W2d 607 (1987). Mller

clainms that the trial court's refusal to grant the continuance
resulted in his only being able to neet with his trial counse

two tinmes before trial. From our review of the trial, we cannot



say that the court abused its discretion in not granting the

nmotion for conti nuance. There was no indication that Mller's

trial counsel was unprepared for trial or that MIler was
prej udi ced by receiving new counsel a nonth before trial.
For the reasons stated above, the judgnent of the

Fayette Circuit Court is affirnmed.
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