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BEFORE: BARBER, DYCHE AND TACKETT, JUDGES.

BARBER, JUDGE: The Appellant, Terry Caudill, seeks review of a
deci sion of the Wrkers’ Conpensati on Board, reversing the

Adm ni stative Law Judge’s award on reopeni ng, and remandi ng for
dism ssal. The Board held that the Adm nistrative Law Judge
(ALJ) gave insufficient reason for rejecting the university

eval uator’s opinion. The Appellee, Wrkers Conpensation Funds,
cross-appeal s and argues that res judicata barred consideration
of certain testinony upon reopening. W reverse on the direct
appeal, and affirmon the cross-appeal.

In April 1992, Caudill, a scoop operator, filed an
application for adjustnment of occupational disease clai m against
t he Appel |l ees, Gol den Cak M ni ng Conpany (“Gol den Gak”), and the
Special Fund (“the Fund”),! alleging that he had devel oped coa
wor kers’ pneunoconiosis (“cwp”) as a result of working “at or
near the face for 12 years.”

On Septenber 20, 1993, the ALJ rendered an opinion in
the original claim concluding that Caudill was eligible for
“RIB benefits only.” In Decenber 2000, Caudill filed a notion
to reopen on ground that his cwp had progressed. By order of
January 11, 2001, the notion was granted to the extent that the

claimwas assigned to an ALJ for further adjudication.

! Now, the Workers’ Conpensation Funds.



The reopened claimwas litigated. On Cctober 25,
2001, the ALJ rendered an Opi nion and Award, providing in
pertinent part that:

Plaintiff relies upon the reports of Dr.
John Myers and Dr. den Baker. Plaintiff
has testified by deposition on reopening.

In response, the Defendants subm tted
reports and depositions fromDr. Bruce
Broudy, Dr. Robert Powell, and Dr. John

Di neen on reopening. The reports of Dr.
Janmes Reed and Dr. N K Burki were submtted
pursuant to KRS 342. 315.

* * %

The Adm nistrative Law Judge is aware that
the reports of Dr. Reed and Dr. Burki are
entitled to presunptive wei ght pursuant to
KRS 342.315. However, the Adm nistrative
Law Judge believes that sufficient evidence
Is present in the file to rebut the
presunption. . . .Pursuant to Magic Coal v.
Fox, Ky., 19 S.W3'? 88 (2000), KRS 342.315
entitles the university evaluator report to
a rebuttable presunption. . . .The

Adm ni strative Law Judge would . . . note
that the vast experience of Dr. Myers and
his excellent qualifications and experience
in this area of the law is recogni zed by
this Adm nistrative Law Judge and woul d
provi de a basis for not giving “presunptive
wei ght” to the university report. Dr. Baker
and Dr. Powell have also rebutted the

uni versity eval uati on.

The Adm nistrative Law Judge nust now
determ ne whether the Plaintiff has shown a
wor seni ng of condition on reopening by a
progressi on of the disease and/ or a decrease
in breathing capacity. Upon consideration
of the entire record, the Adm nistrative Law
Judge finds that the Plaintiff has sustained
his burden. . . .Specifically, the evidence
now confirms a radi ographic classification



of Category 2/1 pneunobconi osis resulting
fromhis exposure to coal dust. Plaintiff’s
br eat hi ng capacity has changed froman FVC
of 79% and FEV1 of 67%in the original claim
to an FVC of 78% and FEV1 of 68% on
reopening. Once Plaintiff has made a prinma
faci e show ng of progression on x-ray and
breat hi ng capacities (as found in the order
dated January 11, 2001), Plaintiff is only
required to show a progression entitling him
to a higher level of benefits under KRS
342.732. In this case, Plaintiff has shown
entitlement to benefits under KRS 342.732
(1)(d), which does not even require a
respiratory inpairnent. See Mller v. Big
El k Creek Coal Conpany, Ky., 47 S.W3d
330(2001). Based upon this evidence, the
Plaintiff is entitled to additional benefits
pursuant to KRS 342.732.

The Fund and CGol den Cak sought reconsideration. On
Novenber 27, 2001, the ALJ entered an order denying the
petitions for reconsideration insofar as they alleged a
“sel ective” use of res judicata and error in the application of
the “presunptive weight” to be accorded to the university
eval uator. Specifically, the ALJ expl ai ned:

The Def endant - Enpl oyer is correct that the

Adm ni strative Law Judge in the original Opinion
and Award found the Plaintiff’s breathing

inmpai rnent at that tinme was not significantly
caused by his exposure to coal dust. However, on
reopening, the Plaintiff did show that the
progressi on was due, at least in part, by coal
dust exposure. This is supported by the credible
testinony of both Dr. Myers and Dr. Baker
Therefore the doctrine of res judicata was not

vi ol at ed.

The Def endant - Enpl oyer and t he Division of
Workers’ Conpensati on Funds next argunent
regardi ng presunptive wei ght pursuant to KRS



342.315 for a university evaluation is al so
overrul ed. The rebuttabl e presunption
attributable to Dr. Reed and Dr. Burki pursuant
to KRS 342. 315 has been rebutted pursuant to
Magi ¢ Coal v. Fox, Ky., 19 S.W3'® 88 (2000). The
hi gher category of pneunoconiosis by Dr. Mers
and Dr. Baker on reopening, when taken together
with the Plaintiff’s significant exposure to coa
dust in underground mning, is persuasive. The
Adm ni strative Law Judge further recognizes Dr.
Myers’ qualifications and experience in this
field. Even Dr. Powell, who was submtted by the
Def endants [sic], evidenced a higher category of
pneunoconi osi s than the university

evaluation. . . . In the instant case, the

Adm ni strative Law Judge found that the finding
of a |ower category by the university eval uator
was one, but not the only, reason to find other
nedi cal providers nore credible. The

Adm ni strative Law Judge does believe that MI | er
v. Big Elk Creek Coal Conpany, Ky., 47 S.W3d 300
(2001) does justify an award under KRS
342.732(1)(b) without the requirenment of a
respiratory inpairnment once the prima facie
show ng was nmade. (enphasis original).

The Fund and Gol den Cak appealed to the Board. |In an
Opinion entered April 3, 2002, the Board rejected the argunent
that the Decenber 12, 1996 anended version of KRS 342.125(5)(a)
should apply to Caudill’s reopening. The Board also rejected
t he argunment that Caudill had failed to make a prima facie
showi ng on reopening. The Board expl ai ned:

Ve next turn to Golden Cak’s contention? that

Caudill has failed to set forth a prima facie

case in his notion to reopen. Golden QGak

contends that in the original claim [the ALJ s]
finding that any respiratory

2 The Fund filed a brief adopting the enployer’s argunents on
appeal .



impairnment . . . was not the result of coal

wor kers’ pneunoconiosis is res judi cata and

precl udes reopening. W believe this issue is
controlled by the holding in Stanmbaugh v. Cedar
Creek Mning, Ky., 488 S.W2d 681 (1972). In

St anbaugh, the court held “[w here [ KRS 342. 125]
expressly provides for reopening under specified
conditions, the rule of res judicata has no
application when the prescribed conditions are
nmet.” Stanbaugh, 488 S.W2d at 682. Caudill has
made a necessary prinma facie show ng to reopen an
award for RIB. There was a diagnosis of coa

wor kers’ pneunoconi osi s, validated by new x-ray
evi dence and spironetric testing, which
establ i shed both a progression of the di sease and
an increase in inpairnment attributable to coal
dust exposure. Here, Caudill sought benefits
pursuant to KRS 342.732(1)(d). The prima facie
show ng of both the existence of respiratory

i mpai rment and of the progression of the disease
satisfied reopening requirenents of KRS
342.125(2)(a). Caudill was entitled to a

consi deration of the nerits of his claim

Curiously, the Board states:

W agree with the ALJ that evidence fromDr.
Myers and Dr. Baker constitutes substantia

evi dence and, under ordinary circunstances,
absent the presunption, would afford a basis for
an award of increased benefits on reopening.
Unfortunately, the rationale relied upon by the
ALJ and the reasons he enunciated for

di sregardi ng the . 315 eval uation were
insufficient as a matter of law and require
rever sal

As we interpret the ALJ' s opinion, he chose to
di sregard the .315 evaluator for three reasons.
First he believed the original diagnhosis of

Cat eogory | pneunoconiosis was res judi cata and
therefore he could disregard findings of no
pneunoconi osis. On reconsideration the ALJ
retreated fromthis position and stated “in the
i nstant case, the Administrative Law Judge found
that the finding of a | ower category by the

uni versity eval uator was one, but not the only,




reason to find other medical providers nore
credible.”

This Board has consistently held, as have the
appel l ate courts in a series of unpublished
opinions, that it is entirely proper for an ALJ
to consider evidence of Category O to establish
the condition has not worsened, despite the fact
the clamant may have been previously adjudicated
to have Category | pneunoconiosis. The suprene
court, in the unpublished case of Brent Horn v.
WIf Creek Collieries, 2000-SC00563-WC, rendered
March 22, 2001, held that a previous award for
Tier | benefits:

do[ es] not foreclose any proof which is
rel evant as to whether there has been a

subsequent progression. . . .Consequently it
was proper for the ALJ to consider evidence
of category O . . . despite the [previous
adj udi cation of] . . . category 1

pneunoconi osi s.

Accord Esnond Burke v. AERO Energy, Inc., 2000-
SC-1157-WC, rendered Septenber 27, 2001. This
unequi vocal declaration by the court of the
probative nature of this type of evidence, we
bel i eve, prevents the ALJ from sunmarily casting
aside a .315 eval uation opinion of no
pneunoconi osi s.

Second, the ALJ stated that Caudill’s history of
exposure to coal dust provided a basis to depart
fromthe opinion of the university eval uator

Again, we disagree. It is our holding that the
nunmber of years Caudill was exposed to coal dust
is irrelevant, vis-a-vis KRS 342.315. . . .There

i s nowhere contained within KRS Chapter 342, a
m ni mum requi renent of hazardous

exposure. . . .The level of benefits, if
causation is established, is determ ned by the
nmedi cal evidence . . . There is a significant

anmount of what can only be characterized as
substanti al evidence that denonstrates that
Caudill is not burdened by the effects of
pneunoconi 0si s notw thstanding his history of
exposure. Thus, we believe a history of exposure



to coal dust provides no basis to disregard the
presunptive wei ght provisions of the statute.

Finally, the ALJ relied on the “the vast
experience and [Dr. Myers’] excellent
gualifications and experience in this area of |aw
. . . .7 Again, we believe this finding,
standi ng al one, does not provide a specific basis
for disregarding the presunptive provisions of
KRS 342.315. In reaching this conclusion, we are
not w thout guidance. |In Magic Coal, the suprene
court determ ned that the ALJ provided a
reasonabl e basis for disregarding a .315 opinion
when the ALJ found “[c]laimant’ s experts .

‘“wel | -qualified pul nonary specialists’ and that
they were the only physicians who exam ned the
claimant as well as to review the x-ray
evidence.” 1d., at 98. Here the ALJ relied

On. . . the qualifications of the physicians.
However, unli ke Magic Coal, there exists no

addi tional finding supported by the evidence that
| ends separate and articulable [sic] credibility
to the claimant’s exam ning physician. . . . It
goes wi thout saying that the evidence fromDrs.
Myers and Baker rebut the opinions of Drs. Reed
and Burki. However, KRS 342.315 requires
specific reasons for rejecting .315 evidence.

Drs. Reed or Burki’s qualification to express an
opi ni on concerning the exi stence or nonexi stence
of pneunobconi osi s have not been questi oned on
appeal. Qur independent review of the record
convinces us there is no evidence contained
therein, nor has the ALJ provided an i ndependent
reason why any of the naned testifying physicians
are any nore qualified than the others. Further,
we are convinced the ALJ’ s reliance upon the
“excel l ent reputation” of a given physician nust,
perforce be based upon the ALJ' s independent

knowl edge. It is axiomatic an ALJ is prohibited
fromrendering a decision based on evi dence not
contained within the record or substituting his
opi ni ons of [sic] those of the experts.

In summary, we believe the ALJ’ s reasons,

i ndividually and in conbination, do not provide a
rational basis to reject the clinical findings
and opinions of the university evaluators. G ven



this conclusion we nust reverse the opinion and
award of the ALJ.
(enphasi s ours).

On May 3, 2002, Caudill filed a petition for review.
On appeal, he asserts that the Board m sconstrued the | aw
regarding rejection of a university evaluator’s opinion. On My
20, 2002, the Special Fund filed a cross-petition, arguing that
res judicata bars the ALJ's reliance upon Dr. Myers’ testinony.
The enpl oyer did not file a cross-petition, and has thus
abandoned several issues it had raised on appeal to the Board.
Caudi || provides an excellent summary of Kentucky
law relating to presunptions. W consider that in
conjunction with the Suprenme Court’s decision in Magic
Coal :

Taken together, the 1996 anendnents to KRS

342. 315 and KRS 342. 316 provide for contracts
with the University of Kentucky and University of
Loui svill e nedical schools for nedical

exam nations. They require a university

eval uation in all occupational disease clains and
provide that the "clinical findings and opinions"
of the university evaluator "shall be afforded
presunptive weight." They indicate that the
burden to overcone the findings and opi nions of a
uni versity evaluator falls upon the opponent of
the evidence. Finally, they indicate that if an
arbitrator or ALJ rejects the findings and

opi nions of a university evaluator, the reasons
for doing so nust be specifically stated in the
or der.

The term "presunptive weight" is one which the
parties concede is not found in prior Kentucky

| aw and one which is not defined in Chapter 342.
KRS 342.315(2) does not evince a |legislative



intent for the clinical findings and opinions of
a university evaluator to be conclusive. It
antici pates that the opponent of a university
eval uator report may introduce countervailing

evi dence which will overcone the report;
furthernore, KRS 342.125(2) does not prohibit the
fact-finder fromrejecting a finding or opinion
of a university evaluator but requires only that
the reasons for doing so nmust be specifically
stated. In the absence of a definition of the
term "presunptive weight," either by prior
judicial decision or by statute, we concl ude that
the legislature intended to create a rebuttable
presunpti on.

A presunption has been defined as a rule of |aw
whi ch creates or recogni zes a probative

rel ati onship between two facts, one of which is
proved (the proven fact) and the other of which
is unproved (the presuned fact), and which
attributes a procedural significance to that

rel ati onship. Robert G Lawson, The Kentucky

Evi dence Law Handbook 8§ 10.00 (3d ed. 1993). The
presunption created by KRS 342.315(2) requires
the fact-finder to rely upon the clinical

findi ngs and opi nions of the university eval uator
unl ess that testinony is properly rebutted by the
opponent of the evidence.

Al t hough KRS 342.315(2) indicates that the
"burden to overconme" a university evaluator’s
testinony falls on the opponent of the evidence,
it does not provide a standard for determ ning
the type of evidence which is necessary in order
to do so and does not explicitly shift the risk
of non-persuasion to the opponent of the

evi dence. Under those circunstances, we concl ude
that the procedural effect of the presunption
created by KRS 342.315(2) is properly governed by
KRE 301 which provides as follows:

In all civil actions and proceedi ngs when not

ot herwi se provided for by statute or by these

rul es, a presunption inposes on the party agai nst
whomit is directed the burden of going forward
with evidence to rebut or neet the presunption,

10



but does not shift to such party the burden of
proof in the sense of the risk of non-persuasion,
whi ch renmai ns throughout the trial upon the party
on whomit was originally cast.

The proven fact upon which the rebuttable
presunption at issue is based is that the
services of those physicians who testify are
provi ded pursuant to a contract between the
Departnent of Workers' Cains and the University
of Kentucky and University of Louisville nedical
schools. Particularly in clainms for occupational
di sease, but also in sone injury clains, fact-
finders are confronted with nedical evidence in
whi ch the clinical findings and opinions

i ntroduced on behalf of one party are vastly
different fromthose introduced on behal f of the
opponent. It is clear that clinical findings and
opi ni ons from an unbi ased nedi cal expert woul d
reasonably be expected to provide an accurate
assessnent of the nedical status of the

i ndi vi dual whose condition was at issue and woul d
assist the fact-finder in weighing the
conflicting evidence presented by the parti es.

As amended, KRS 342.315 assures that such
testinmony will be considered in all occupational
di sease clains and provides a mechani sm for
obt ai ning sufficient nunbers of such experts. It
I's not unreasonable to infer that, with regard to
i ssues which fall within the province of nedical
experts, the clinical findings and opinions of
physi ci ans who are affiliated with a nedi cal
school are infornmed by sone degree of expertise
and are nore likely to be free froma
preconcei ved bias toward either the plaintiff or
t he defense than those of a physician who has
been hired to testify on behalf of the plaintiff
or defendant. For that reason, it is neither
unreasonabl e nor irrational to presunme that the
clinical findings and opinions of a university
eval uator accurately reflect the nmedica
condition of the claimant in the absence of

evi dence to rebut that presunption.

It has long been the rule that the claimant bears

t he burden of proof and the risk of non-
per suasi on before the fact-finder with regard to

11



every el enment of a workers' conpensation claim
[citations omtted]. |In order for that burden to
be sustai ned, no | ess than substantial evidence
of each elenment of the claimnust be introduced.
Substanti al evidence has been defined as sone

evi dence of substance and rel evant consequence,
having the fitness to induce conviction in the

m nds of reasonabl e people. [citations omtted].

Where the question at issue is one which properly
falls within the province of nedical experts, the
fact-finder may not disregard the uncontradicted
concl usi on of a nedical expert and reach a
different conclusion. [citation omtted]. By
operation of KRS 342.315(2), the clinical

fi ndi ngs and opi nions of the university eval uator
are presuned to accurately reflect the claimnt's
medi cal condition. For that reason, unless
evidence is introduced which rebuts the clinical
findi ngs and opi nions of the university

eval uator, they nmay not be disregarded by the
fact-finder. To the extent that the university
eval uator's testinony favors a particular party,
it shifts to the opponent the burden of going
forward with evidence which rebuts the testinony.
If the opponent fails to do so, the party whom
the testinony favors is entitled to prevail by
operation of the presunption. Stated otherw se,
the clinical findings and opinions of the

uni versity eval uator constitute substanti al
evidence with regard to nedi cal questions which,

i f uncontradi cted, may not be disregarded by the
fact-finder.

KRS 342.285 was not anended in the 1996

Extraordi nary Session. It has been construed to
mean that the fact-finder has the sole discretion
to determ ne the quality, character, and

subst ance of evidence and to draw reasonabl e

i nferences fromthe evidence. [citations
omtted]. The fact-finder has the sole authority
to judge the weight to be afforded the testinony
of a particular witness. [citation omtted].

The fact-finder may reject any testinony and
bel i eve or disbelieve various parts of the

evi dence, regardl ess of whether it comes fromthe

12



same wWitness or the same adversary party's total
proof. [citation omtted]. Together, KRS

342. 315 and KRS 342. 316 assure that testinony
froma disinterested nedical expert will be

consi dered by the fact-finder in all occupational
di sease clains. W do not view KRS 342. 315(2) as
restricting the fact-finder's authority to weigh
conflicting nmedical evidence. W construe it to
mean only that because it is presuned that the
clinical findings and opinions of a university
evaluator will accurately reflect the worker's
medi cal condition, a reasonable basis for

di sregarding that testinony nust be specifically
stated by the fact-finder. |In other words, the
parties are entitled to be infornmed of the basis
for the decision. [citation omtted]. The
presunption created by KRS 342.315(2) neither
shifts the risk of non-persuasion to the

def endant nor "raises the bar" with regard to the
cl ai mant' s burden of persuasion.?

I n anot her decision rendered the sane day as Magic
Coal, the Suprenme Court explained that “the presunption could be
overconme by substantial evidence that the worker's condition was
ot her than the university evaluator had indicated. |In instances
where an ALJ chose to reject the clinical findings and opinions
of the evaluator, the only requirenent was that a reasonabl e
basis for doing so nust be stated.”?
In the case sub judice, the Board recogni zed t hat

t he evidence Caudill produced was substantial and that it

rebutted the opinion of the university eval uator.

3 Magic Coal v. Fox, Ky., 19 S.W3d 88, 95-97 (2000), enphasis
added.

* Gol den Cak Mning Co., L.P. v. Kentucky Coal Workers’
Pneunoconi osi s Fund, Ky., 19 S.W3d 99, 105 (2000).
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Nevert hel ess, the Board concluded that the “reasons he
enunci ated for disregarding the .315 evaluation were
insufficient as a matter of law and require reversal.” W
di sagr ee.

The Board relies upon an unpublished Suprene Court
case for the proposition that an ALJ cannot “summarily cast
aside” a finding of Category “0” cwp by the university
eval uator in a reopening, where the claimant in the origina
proceedi ng was found to have Category 1. That deci sion, which
does not involve a .315 eval uation, was addressed by the ALJ
upon reconsi deration, and hol ds that decisions in reopenings
nmust be made upon the nerits based upon a consideration of al
t he proof.

The ALJ did consider all the proof upon reopening, as
outlined at pages 2—4 of his October 25, 2001 Opi nion and Award.
The ALJ al so properly considered “the presunptive weight” to
whi ch the .315 evaluation was entitled; however, the ALJ was
nore persuaded by other substantial evidence of record, nanely
the reports of Dr. Myers and Dr. Baker, as well as the report of
Dr. Powell. Dr. Powell’s report, filed by one of the
def endants, reveal ed “Abnormal chest x-ray consistent with a
Category 1/0, Q P occupational pneunoconiosis.” The finding of
t he di sease by one of the defense experts casts doubt upon the

accuracy of the unbiased university evaluator’s assessnent, and

14



detracts fromits weight. This, coupled with the substantia
evidence fromDr. Myers and Dr. Baker, provides a reasonable
basis for rejecting the .315 opi nion.

Next, the Board determ ned that Caudill’s history of
exposure did not provide a basis for disregarding the
presunptive weight provisions of the statute. The Board appears
to have m sperceived the basis for the ALJ' s decision. The ALJ
did not rely solely upon the history of exposure as the reason
for rejecting the university evaluator’s opinion. To the
contrary, the ALJ explained that “[t] he higher category of
pneunoconi osis by Dr. Myers and Dr. Baker on reopening, when
taken together with the Plaintiff’s significant exposure to coa
dust in underground mning, is persuasive.” The Board, itself,
decl ared the reports of Dr. Myers and Dr. Baker to be
substanti al evidence that rebutted the evidence fromDr. Reed
and Dr. Burki.

Mor eover, we cannot agree with the Board that history
of exposure is irrelevant in the context of KRS 342.315. 1In a
hearing |l oss claim the Suprenme Court held that a reasonable
basis existed for rejecting the university evaluation, where the

ALJ pointed to inconsistent histories of noise exposure, a

15



| ongst andi ng hi story of nonwork-rel ated hearing | oss, and

evi dence of exposure to loud noises in the |ogging industry.?®
The Board also held that the ALJ's reliance upon “

‘the vast experience and [Dr. Myers’] excellent qualifications

L1

and experience in this area of |aw. was i nsufficient,
expl aining that “this finding, standing alone, does not provide
a specific basis for disregarding the presunptive provisions of
KRS 342.315.” Again, the Board appears to have nisperceived the
ALJ’ s opinion, because Dr. Myers’ qualification “standi ng al one”
was not the reason the ALJ gave for rejecting the university
eval uat or . °

Magi ¢ Coal enphasi zes that KRS 342.285 was not anended
in the 1996 Extraordi nary Session, and that KRS 342.315(2) does
not restrict the ALJ from wei ghing the evidence. The ALJ, as

the finder of fact, retains the sole authority to determne the

guality, character, and substance of the evidence. Were, as

> Bright v. Anerican Greetings Corp., Ky., 62 S.W3d 381 (2001).

® I'n addition, the Board was “convinced the ALJ's reliance upon
the *excellent reputation’ of a given physician nust, perforce
be based upon the ALJ' s independent know edge.” The Board
appears to have attributed the use of the word, “reputation,” to
the ALJ in error. W have reviewed both the ALJ' s Opi ni on and
Award and his Order on reconsideration and do not see any
reference to a physician’s “reputation” whatsoever.
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here, the medical evidence is conflicting, the question of which
evi dence to believe is the exclusive province of the ALJ.’

We hold that the Board m sperceived the basis for the
ALJ' s rejection of the .315 opinion. 1In doing so, the Board
i nperm ssibly substituted its judgnent for the ALJ's, as to the
wei ght of the evidence on questions of fact, in violation of KRS
342.285(2). Accordingly, we reverse the Board' s Opinion insofar
as it holds that that the ALJ's reasons for rejecting the .315
opinion were insufficient as a matter of law, and we reinstate
the ALJ' s award upon reopeni ng.

The only other issue before us is raised by the Fund
on cross-appeal. The Fund contends that res judicata barred the
ALJ from considering Dr. Myers’ opinion on causation of
Caudill’s breathing inpairnment. The Board rejected this
argument, hol ding that Stanmbaugh v. Cedar Creek M ning® controls.
We agree with the Board' s analysis of that issue, and affirmon
t he cross-appeal .

ALL CONCUR

" Square D v. Tipton, Ky. 862 S.W2d 308 (1993).
8 Ky., 488 S.W2d 681 (1972).
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