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BEFORE: COVBS AND DYCHE, JUDGES; AND POTTER, SPECI AL JUDGE.'!
POTTER, SPECI AL JUDGE: Gornman Shepherd petitions for review from
an opi nion of the Wirkers: Conpensation Board (Board) affirmng a
deci sion by the Adm nistrative Law Judge (ALJ) to deny Shepherd:s
notion to reopen his claimagainst Nati onal M nes Corporation
(National Mnes). W affirm

On August 3, 1987, Shepherd injured his back in a work-
related accident. Shepherd subsequently filed an application for

wor ker s: conpensation benefits wherein he alleged that he was

'Seni or Status Judge John Wods Potter sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



totally and permanently occupationally disabled due to the

physi cal and psychi atric consequences of the back injury. By
award and order entered March 29, 1989, the ALJ awarded Shepherd
occupational disability benefits based upon an occupati ona
disability of 45% The ALJ apportioned 10% of the occupationa
disability to the physical consequences of the back injury, and
35%to the psychiatric problens Shepherd suffered as a result of
t he accident.

On Novenber 18, 1994, Shepherd filed a notion to reopen
his 1989 award, alleging that he was totally and permanently
di sabl ed due to a worsening of his physical and psychiatric
conditions. On March 14, 1996, the ALJ rendered a deci sion
hol di ng that there had been no worseni ng of Shepherd:s physi cal
condition, but that his psychiatric inmpairnment had worsened over
time to the extent that Shepherd had sustai ned an additiona
occupational disability of 25% for a total occupationa
disability of 70% On June 7, 1996, the Board rendered an
opi nion affirmng the ALJ=s deci sion.

On Decenber 11, 2000, Shepherd filed the present notion
to reopen, again alleging entitlenent to total and pernmanent
occupational disability benefits. On Cctober 3, 2001, the ALJ
entered an opi nion hol ding that Shepherd had not net the burden
of proof required of himto establish a worsening of his injury

since the previous reopening. Shepherd subsequently filed an



appeal with the Board. On April 4, 2002, the Board entered an
opinion affirmng the ALJ. This petition for review foll owed.
Shepherd contends that the nedical evidence presented
by Dr. WIlliam Witzel conpels a finding that there has been a
wor seni ng of his condition since the March 1996 opi ni on and
award, and that the evidence further conpels a finding that he is
now totally occupationally disabled. Shepherd alleges that given
t he enphasis that had been placed upon Dr. Weitzel:=s opinion in
the original two decisions regarding this claim his opinions
concer ni ng Shepherd:-s condition and his ability to perform work
activities are conpelling evidence that should have been relied
on by the ALJ. Shepherd alleges that his failure to rely on Dr.
Weitzel:=s opinion in this claimis sufficiently erroneous to
warrant a reversal of the ALJ:s denial of his petition to reopen.
Certain basic principles exist in a reopening of a
wor ker s: conpensation claim First, the burden of proof falls

upon the party seeking reopening. Giffith v. Blair, Ky., 430

S.W2d 337, 339 (1968). Here, that party is Shepherd.
Consequent |y, pursuant to the applicable version of KRS 342. 125,
it was Shepherd-s burden to prove that the effects of the injury
of August 3, 1987, had worsened since the anended award of March
14, 1996, so as to cause Shepherd to suffer an increase in
vocational disability. In ascertaining whether there has been a
change, it was the ALJ's obligation to analyze not only the

evi dence presented at the tinme of reopening, but also the



evi dence presented previously. W E. Caldwell Co. v. Borders,

301 Ky. 843, 193 S.W2d 453, 455 (1946). Here, the conparison is
to Shepherd:=s condition after his 1994 reopeni ng, and not as
conpared to his original problem

Dr. Weitzel exam ned Shepherd during the original
proceedi ng, during the first reopening, and during the present
case. On the first occasion, Dr. Weitzel assigned a 5%
i npai rment, on the second a 15% i npairnment, and in the present
reopening, a 20% inpairnent. In both the initial proceeding and
the first reopening, Dr. Witzel was of the opinion that while
Shepherd had sone significant psychol ogi cal probl ens, he renai ned
capabl e of working. |In the present reopening, Witzel determ ned
t hat Shepherd was worse psychologically and |ikely woul d have
difficulty working. Shepherd contends that since Dr. Witzel had
been involved with the case fromthe beginning, and because his
nmedi cal opinions had been relied upon in the two previous
considerations of his claim his nedical evidence is entitled to
speci al deference in the current proceeding.

Wiile Dr. Weitzel:=s nedical evidence establishes a
wor seni ng of Shepherd:=s condition fromthe previous reopening,
Dr. Arnold Ludw g al so exam ned Shepherd in conjunction with the
present reopening. Dr. Ludwig determined that in his view, the
worsening identified by Dr. Witzel was attributable primarily to
an alteration in Shepherd:ss nedications, and that when the

effects of this alteration are excluded, Shepherd had not



experienced a worsening in his condition since the previous
reopeni ng.

Wth respect to the conflicting nedical evidence,
ALJ stated in his opinion and order of October 3, 2001, as
fol | ows:

Dr. Ludwi g found that plaintiff was suffering
froma Class Il inpairnent at the current
time with generally no percentage inpairnent
change in his condition and certainly no

wor seni ng of his psychiatric condition. 1In
his current report Dr. Weitzel rated
plaintiff=s class of inpairnent as to
specific activities and then gave an overal
rating. He felt plaintiff was between d ass

| and Class Il for activities of daily
living; Cass Il for social functioning; and
between Class Il and Class Il for

concentrati on persistence, pace, and
adaptation to stressful conditions. He felt
his condition was m | d/ noderate overall. The
nost noteworthy thing about Dr. Wit zel:s
current exam nation was that his opinion of
wor seni ng was based upon the nedication
plaintiff was taking which has a very
sedating effect. Al other conmponents of the
exam nation including psychol ogi cal testing
were Aremarkably simlar when the results
from 1988, 1995 and 2000 are conpared. @
Apparently the new psychiatri st who had
undertaken plaintiff:s treatnment had been
experinmenting with various nedications and
dosages to determ ne what would work best for
plaintiff as plaintiff was no | onger taking
the heavy duty tranquilizer, Risperidol, when
exam ned by Dr. Ludwig only three nonths
after plaintiff had been exam ned by Dr.
Weitzel. \When the sedating effect of

Ri speridol is renoved, there is nothing
remai ni ng, according to Dr. Weitzel hinself,
to support any worsening of plaintiff:s
psychiatric condition as all other conponents
of the exam nation of Novenber 9, 2000 were
essentially unchanged fromDr. Witzel:s

exam nations of Septenber 13, 1988 and his
exam nation of January 23, 1995.
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Accordingly, plaintiff has not net the burden
of proof required of himto establish a

wor sening of his injury conditions since the
reopeni ng Opi nion and Award of March 14,

1996. Accordingly, plaintiff:s notion to
reopen will be over-rul ed.

The fact-finder, the ALJ, rather than the review ng
court, has the sole discretion to determ ne the weight,
credibility, quality, character, and substance of evi dence and

the inference to be drawn fromthe evi dence. Par anount Foods,

Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985). The ALJ has

the discretion to choose whom and what to believe. Addington

Resources, Inc. v. Perkins, Ky. App., 947 S.W2d 421, 422 (1997).

The ALJ may reject any testinony and believe or disbelieve
vari ous parts of the evidence, regardl ess of whether it came from
the same witness or the sane adversary party's total proof.

Caudill v. Maloney's Discount Stores, Ky., 560 S.W2d 15, 16

(1977). A though a party may note evi dence whi ch woul d have
supported a conclusion contrary to the ALJ's decision, such
evidence is not an adequate basis for reversal on appeal.

McCl oud v. Beth-El khorn Corp., Ky., 514 S W2d 46 (1974). In

i nstances where the nedical evidence is conflicting, the sole
authority to determ ne which witness to believe resides with the

ALJ. Pruitt v. Bugg Brothers, Ky., 547 S.W2d 123, 124 (1977).

Where the decision of the fact-finder is in opposition
to the party with the burden of proof, that party bears the
addi ti onal burden on appeal of showi ng that the evidence was so

overwhelmng it conpelled a finding in his favor and that no
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reasonabl e person could have failed to be persuaded by it.

Mosely v. Ford Motor Co., Ky. App., 968 S.W2d 675, 678 (1998).

I n such cases, the issue on appeal is whether the evidence

conpels a finding in his favor. Paranmount Foods at 419; Dani el

v. Arnto Steel Co., L.P., Ky. App., 913 S.W2d 797, 800 (1995).

To be conpelling, evidence nust be so overwhel mi ng that no
reasonabl e person could reach the sane conclusion as the ALJ. REO

Mechani cal v. Barnes, Ky. App., 691 S.W2d 224, 226 (1985).

In this case, two expert nedical wtnesses presented
conflicting nmedical opinions. According to Dr. Witzel, there
has been a worsening of Shepherd=s psychiatric condition since
t he previous reopening while Dr. Ludwi g deternined that there has
not. In such cases, it is the function of the ALJ to resolve the

conflict in the opinions. Pruitt v. Bugg Brothers, supra. In

[ight of Dr. Ludw g=s nedical opinion, we are not persuaded that
t he evidence is so overwhelm ng as to conpel a decision in favor
of Shepherd.

Wth regard to Shepherd:=s argunent to the effect that
because Dr. Witzel has been involved, and his opinions relied
upon, in the two previous considerations of Shepherd=s claim we
agree with the Board:

[We would remind the parties that while it

is frequently beneficial to have a physician

who had seen the individual during the

original action and al so upon reopening, this

in no way conpels the ALJ to follow that

physi ci anss opi nion. The sane is true even

if an ALJ had previously relied upon that
physi ci anss testinony. The determ nation of



wei ght and credibility, of course, is

uni quely for the fact finder. Snyzer v. B.

F. Goodrich Chemical Co., Ky., 474 S.W2d 367
(1971) and Magic Coal Co. v. Fox, Ky., 19
S. W 3d 88 (2000).

A wi tness, whether lay or expert, who offers
testinmony during nore than one proceeding is
not clothed with a greater degree of
credibility, even if previously relied upon.
Credibility is to be determ ned during each
and every litigation event. Wile certainly
Dr. Weitzel:=s previous experience with
Shepherd m ght tend to | end greater weight to
his testinony, it in no way nandates a
specific finding nor reliance upon that

wi tness in a subsequent proceedi ng, even

i nvolving the sane transaction. It is
not hi ng ot her than a question of weight to be
accorded the evidence and, as the parties
herein are well aware, weight, |ike
credibility, is solely for the determ nation
of the fact finder.

Shepherd al so contends that the ALJ m scharacterized
Dr. Weitzel:=s nedical conclusions. 1In his Novenber 9, 2000,
nmedi cal report, Dr. Witzel stated, in relevant part, as
foll ows:

[ Shepherd=s] psychol ogical testing is remarkably
simlar when the results from 1988, 1995 and
2000 are conpared. These results confirmthe

di agnosi s of Maj or Depression.

The reason | can use to support ny opinion that
his condition has worsened is the m x of

nmedi cations that he is now taking when conpared
with that administered by Dr. Rank in 1995. 1In
1995, he was prescribed Prozac, 20 ngm one per
day; in the year 2000 he is prescribed Cel exa,
20 ngm three per day. |In 1995, he was

prescri bed Trazodone, 100 ngm two at bedti ne.
At this time he takes Impram ne 25 ngm two at
bedtinme. In 1995, he was prescribed Wellbutrin,
100 ngm taking one three tines a day. |n 2000,
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he takes Risperdal, 1 ngm tw ce per day and

Valium 5 ngm tw ce per day. In other words,

he is taking a higher dose of the seratonin re-

upt ake i nhibitor (Cel exa) and has had the

addition of an atypical anti-psychotic included

in his daily reginmen, along with the addition of

Valium It is for this reason that | concl ude

that his inpairnment rating has increased from

15%to 20% Although this regi nen nay be

hel ping himmintain his |level of coping, it is

al so very sedating and would put himat risk if

he returned to the mnes as a section forenman.

Dr. Stunbo continues to prescribe the non-

steroidal anti-inflamuatory agent (Fl urbiprofen)

and a nedication to help himw th his breathing

(Azmacort).

In his opinion, the ALJ stated, Alt was on the basis of
[ Shepherd] taking a higher dose of the Seratonin re-uptake
i nhibitor (Celexa) and the addition of an atypical anti-psychotic
included in his daily nedication along with the addition of
Valium that was the reason [Dr. Weitzel] concluded that his
i npai rment rating had increased from15%to 20% (0 W are
persuaded that the ALJ:s sunmary fairly characterized Dr.
Wei t zel =s basi c concl usi ons regardi ng the inpact of Shepherd:s
medi cat i ons.

Shepherd al so contends that, in rebutting Dr. Witzel:s
testinony, Dr. Ludwi g engaged in specul ation. Speci fically,
Shepherd all eges that Dr. Ludwi g engaged in specul ati on when he
stated that the renoval of Shepherd fromhis R sperda
prescription, which occurred prior to his exam nation of
Shepherd, Anore likely reflected the prescribing practices of a
new psychiatrist rather than an indication of clinical status.§@
However, we agree with the Board:
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The ALJ, in our opinion, thoroughly analyzed
t he evi dence and offered not only a sound
basis for her reliance upon Dr. Ludw g but

al so one that is em nently reasonabl e under
the circunstances. As we view the evidence,
it is clearly a reasonable inference that the
primary reason for Dr. Weitzel assessing a
greater degree of inpairnment and concluding a
significant worsening of condition was
attributable to the nedication and, nore
specifically, Risperidol, as being a deciding
factor in his determ nation. Sinply because
Dr. Ludwi g saw Shepherd |l ater by itself did
not necessitate the ALJ=s reliance upon him
However, Clearly his analysis of the

nmedi cati ons and consi dering the statenent

t hat Ri speridol was no | onger being

prescri bed had a maj or inpact upon his
opinion and it was reasonable for the ALJ to
infer that it would have |ikew se inpacted
Dr. Weitzel:=s opinion. Reasonable

i nferences, so long as that are born out by
the record, and this one was, are for the
ALJ. Jackson vs. Ceneral Refractories, Ky.,
581 S.w2d 10 (1979).

For the foregoing reasons the opinion of the Wrkers:

Conpensation Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Thomas G Polites David H Neely
Wl son Sowards Polites & Neelly & Reynolds, P.S.C
McQueen Prest onsburg, Kentucky
Lexi ngt on, Kent ucky
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