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BEFORE: PAI SLEY AND TACKETT, JUDGES; AND HUDDLESTON, SEN OR
JUDGE. !

TACKETT, JUDGE: M chael Dale N cholas appeals froman order of
the McCracken Circuit Court denying his petition for relief
pursuant to Kentucky Rule of Crimnal Procedure (RCr) 11.42

W t hout an evidentiary hearing. Several of the issues raised in
this proceeding were considered and previously rejected by this
court. Because the trial court was able to address N chol as’

all egations by referring to the record at trial, no evidentiary

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



heari ng was needed on his notion and we affirmthe trial court’s
deci si on.

Ni chol as was convicted by a jury in 1999 of first-
degree fleeing or evading, and driving with no operator’s
license. During the penalty phase of the trial, the jury also
determ ned that Nicholas was a persistent felony offender in the
first degree and recommended a sentence of twelve years’
incarceration. The trial court sentenced Nicholas accordingly
and he filed a direct appeal with this court arguing that the
trial court had erroneously excluded excul patory hearsay
testimony and that the Commonweal th had i ntroduced evi dence of

prior bad acts in violation of Richardson v. Comonweal th, Ky.,

674 S.W2d 515 (1984). W affirnmed his conviction in an
unpubl i shed opi nion and the Kentucky Suprene Court denied
di scretionary review on Cctober 17, 2001.

In his RCr 11.42 notion for post-conviction relief,
Ni chol as again raised the issues of the excluded hearsay
testinmony and the prior bad acts evidence introduced at his
trial. In addition N cholas alleged that there was insufficient
evi dence to prove his status as a persistent felony offender and
that his attorney rendered ineffective assistance of counsel for
failing to object to the evidence that was introduced to support

that charge. N cholas also requested an evidentiary hearing on



these matters; however, the trial court denied his request for
relief without holding a hearing. This appeal foll owed.

We first consider the fact that N cholas’ argunents
regardi ng the exclusion of excul patory hearsay evi dence and the
adm ssion of prior bad acts evidence have al ready been
considered and rejected by this court on direct appeal. In a
1998 case, the Kentucky Suprenme Court set forth this court’s
duties with regard to i ssues which have been or coul d have been
rai sed on direct appeal as foll ows:

In an RCr 11.42 proceedi ng, the novant
cannot raise issues which were rai sed and
deci ded on direct appeal. Stanford v.
Commonweal th, Ky., 854 S.W2d 742 (1993),
cert. denied, 510 U S. 1049, 126 L. Ed. 2d
669, 114 S. C. 703 (1994). In Brown v.
Commonweal th, Ky., 788 S.wW2d 500 (1990),
this Court held that the | aw of the case
doctrine prevents review of issues raised in
the direct appeal. "It is not the purpose of
RCr 11.42 to permit a convicted defendant to
retry issues which could and shoul d have
been raised in the original proceeding, nor
those that were raised in the trial court
and upon appeal considered by this court."”
Id. at 501 (quoting Thacker v. Commonweal th,
Ky., 476 S.W2d 838, 839 (1972)).

Wl son V. Coomonweal th, Ky., 975 S.W2d 901. 903-904 (1998). W

have previously determ ned that N cholas’ argunents regarding

t he excl uded hearsay and included prior bad acts evidence | acked
merit. Consequently, the trial court acted correctly in
refusing to consider themas grounds for relief under RCr 11.42.

Moreover, Nicholas’ contention that the evidence i ntroduced to



support the jury's finding that he is a persistent felony
of fender was insufficient should have been raised on his direct
appeal and cannot be considered now as a ground for post-
conviction relief.

I n addition, N cholas argues that his trial counse
was i neffective for failing to object to the evidence introduced
by the Conmonwealth to prove his persistent felony offender
status. During the persistent felony offender portion of the
trial, the Coomonweal th called a Kentucky probation officer to
testify about N cholas’ prior felony convictions for robbery in
Fl ori da and vehicular homcide in Mnnesota. Nicholas argues
that, since the probation officer had no personal know edge of
t hese convictions, his trial counsel was ineffective for failing
to object to the evidence of N cholas’ prior felonies. However,
a review of the record reveals that the Commonweal th al so
i ntroduced copi es of the judgnents containing Nicholas’ prior
convi ctions and sentences certified by the courts which
mai nt ai ned those records. The evidence of N cholas’ prior
j udgnments was adm ssi bl e under the hearsay rul e pursuant to our

prior decision in Skimerhorn v. Conmonweal th, Ky. App., 998

S.W2d 771 (1998). Consequently, his trial counsel was not
ineffective for failing to object to the adm ssion of this

evi dence.



The trial court is not required to hold an evidentiary
hearing on an RCr 11.42 notion where the novant’s all egations

are clearly refuted by the record. Stanford v. Commonweal th,

Ky., 854 S.W2d 742 (1993). Nicholas argued three grounds for
post -conviction relief which were, or should have been, raised
on direct appeal. Thus, the trial court could not revisit them
in an evidentiary hearing on his RCr 11.42 notion. Mreover,
Ni chol as’ contention that his trial counsel was ineffective for
failing to object to the allegedly insufficient evidence of his
persistent felony offender status is refuted by the tria
record. In sunmary, Nicholas has failed to raise any issues
i ncapabl e of being decided on the face of the record and,
therefore, he was not entitled to an evidentiary hearing by the
trial court.

For the forgoing reason, the order of the MCracken
Circuit Court denying N cholas request for relief pursuant to
RCr 11.42 is affirnmed.
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