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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Terry D. Neukam has appealed fromthe fina

j udgnment and sentence entered by the Henderson Circuit Court on
May 1, 2002, finding himguilty pursuant to a jury verdict of
the of fense of theft by unlawful taking over $300.00% and
sentencing himto prison for a termof three years. Having
found no abuse of discretion on the part of the trial court in

denyi ng Neukami s notion for a mstrial, and having concl uded

! Kentucky Revised Statutes (KRS) 514.030.



that the use of Neukanis prior convictions for inpeachnent
pur poses during the guilt phase of his trial did not result in a
mani fest injustice warranting reversal under ROr? 10.26, we
affirm

On Cctober 12, 2001, at approximately 1:20 p.m, Wl -
Mart Loss Prevention Oficer WIllie Bratcher observed Neukam
remove a Sony Playstation 2 video gane nmachi ne froma shelf
| ocated in the electronics departnent of a Wal-Mart depart nent
store located in Henderson County, Kentucky. According to
Brat cher, Neukam took the video ganme machine to the end of the
aisle and slide it through a gap in the wall, which led to an
adj acent aisle located in a different departnment. Bratcher then
wi t nessed Neukam repeat the process with a second nachine, after
which he left the electronics departnent with his conpanion,
Cat herine Hel merson. Shortly thereafter, Bratcher w tnessed
Neukam and Hel merson retrieve the two video gane machi nes and
pl ace themin a shopping cart. According to Bratcher, Neukam
covered the two video ganme nmachines with several rolls of toilet
paper and proceeded to the | awn and garden section of the store.
Once Neukam and Hel merson reached the outdoor area of the | awn
and garden section, Bratcher watched Neukam slide the two video
ganme nmachi nes under a chain-1linked fence separating the outdoor

portion of the store fromthe parking lot. At this point,

2 Kentucky Rules of Crininal Procedure.
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Brat cher approached Neukam and identified hinself as an enpl oyee
of Wal-Mart. Bratcher then handcuffed Neukam and escorted him
to a police substation |ocated within the store. Shortly
thereafter, Oficer Todd Seibert, a police officer for the Gty
of Henderson, arrived on the scene. Oficer Seibert advised
Neukam of his Mranda® rights and placed hi munder arrest.?

O ficer Seibert then spoke with Neukam s conpani on, Hel merson,
who led himto a white van located in the Wal -Mart parking | ot.
According to Oficer Seibert, Hel nerson opened up the driver-
side door to the van and pulled out a white cardboard box. The
box contai ned several itens of drug paraphernalia and a snal
gquantity of rock cocai ne.

On Novenber 14, 2001, a Henderson County grand jury
returned an indictnent agai nst Neukam charging himw th theft by
unl awf ul taking over $300.00,> possession of a controlled
substance in the first degree (cocaine),® possession of drug
paraphernalia,’ and public intoxication.® On April 4, 2002,

Neukam filed a notion to suppress the contraband obtained from

Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

Hel mer son was not arrested.

5 The video gane nmachi nes were val ued at $299. 96 each.
® KRS 218A. 1415

" KRS 218A. 500.

8 KRS 525.100. Hel merson was not naned in the indictnent.



t he van. Neukam cl ai ned the contraband was procured in
violation of the Fourth Amendnent to the United States
Constitution and Section 10 of the Kentucky Constitution. A
heari ng was conducted on the issue and Neukam s notion to
suppress was denied.® The case then proceeded to trial.

At trial, Bratcher, who was the first witness to
testify, described in detail the events that transpired in the
Wal - Mart store on the afternoon of Cctober 12, 2001. Bratcher
descri bed the layout of the store and how he w tnessed Neukam
attenpt to steal two Playstation 2 video gane machines. O ficer
Seibert also testified on behalf of the Commonweal th and he
descri bed the contraband that was obtained fromthe van.

O ficer Seibert also noted that when Neukam was arrested he was
not carrying any credit cards and that he had approximtely
$6.00 on his person. Oficer Seibert further testified that
after he advi sed Neukam of his Mranda rights, Neukam “stated
that he didn't want to say anything.” Defense counse

i mredi ately objected to this |ine of questioning and noved for a
mstrial, asserting that O ficer Seibert’s testinony constituted
an i nmproper use of Neukamis post-arrest silence. The notion for
a mstrial was denied, but the trial court adnonished the jury

not to consider this portion of Oficer Seibert’s testinony.

® The trial court concluded that Hel merson voluntarily retrieved the cardboard
box fromthe van and turned it over to Oficer Seibert. Thus, the trial
court reasoned that a “search” never took place.
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Neukam testified in his own defense and provided a
sonmewhat different account of the events that transpired on the
afternoon of Cctober 12, 2001. Neukaminsisted that he acted in
a suspicious fashion intentionally, in order to annoy Bratcher.
Neukam cl ai med that he was angry with Bratcher as a result of a
prior encounter, which had not occurred at the Wal -Mart store.
Neukam admi tted that he renoved the two video ganme machi nes from
the shelf, that he placed the two video gane nachines in a
shopping cart, and that he took themto the | awn and garden
section of the store. However, Neukam clained that he set the
two video ganme machines on the floor in the | awn and garden area
of the Wal -Mart store. He denied sliding the two video gane
machi nes under the chain-linked fence. |In fact, Neukam cl ai ned
that it would have been inpossible to have done so because the
fence went “in the ground.” Neukam al so di savowed any prior
know edge of the contraband obtained fromthe van.

On cross-exam nation, the prosecutor asked Neukam i f
he currently used drugs, to which Neukam responded “No.” The
prosecutor then asked Neukam how | ong it had been since he used
drugs and Neukam responded that it had been about three years
since he used drugs. At this tinme, the prosecutor confronted

Neukamwi th a prior conviction for possession of a controlled



substance in the second degree, !° dated May 11, 1999, after which
Neukam adm tted that he had used drugs in the past. Defense
counsel did not object to this line of questioning. The
prosecutor then asked Neukamif the white van located in the
Wl - Mart parking | ot belonged to hi mand Neukam conceded that it
did. Neukamalso admtted that he told Bratcher that “he would
see himafter hours.” 1In closing, the prosecutor asked Neukam
if he had ever been convicted of a felony and Neukam r esponded
affirmatively. Defense counsel did not object to this |ine of
questioning either. The case was then subnmitted to the jury.!?

The jury returned a verdict of guilty as to the theft
charge, recommending a prison sentence of three years. The jury
acqui tted Neukam of the remaining charges contained in the
indictment. On April 29, 2002, the trial court adopted the
jury’s reconmendati on and sentenced Neukamto a prison term of
three years. This appeal foll owed.

Neukam first contends that his due process rights were
vi ol ated when O ficer Seibert commented upon his post-arrest
silence at trial. Neukamclains that “[t]he adnonition read by
the court [did] nothing to alter the fundanmental unfairness of
t he substantive use of [his] post-arrest silence.” As

previously discussed, Oficer Seibert testified on direct

10 KRS 218A. 1416.

1 Hel merson did not testify at trial.



exam nation that after he advi sed Neukam of his Mranda rights,
Neukam “stated that he didn’t want to say anything.” Neukam

correctly cites Doyle v. Chio,* for the proposition that a

def endant’ s due process rights preclude prosecutorial reference
to his or her post-arrest silence as part of the Comonwealth’s
case-in-chief.' Thus, it goes w thout saying that Officer
Sei bert’s coment anmounted to error. The question before us on
appeal , however, is whether the coment nade by O ficer Seibert
anounted to reversible error. W conclude that it did not.
Wil e not overwhel m ng, the evidence presented agai nst
Neukam at trial was significant. Bratcher testified that he
wi t nessed Neukam renove two Playstation 2 video gane machi nes
froma shelf located in the electronics departnent of the Wl -
Mart store. Bratcher further testified that he w tnessed Neukam
proceed to the | awn and garden section of the store and slide
the two video game nachi nes underneath a chain-Iinked fence
separating the outdoor portion of the store fromthe parking
lot. Moreover, after defense counsel objected to the inproper
comment elicited by the prosecutor during Oficer Seibert’s

di rect-exam nation, the trial court adnonished the jury not to

12426 U.S. 610, 619, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976).

13 See Hall v. Conmonwealth, Ky., 862 S.W2d 321, 323 (1993); Green v.
Commonweal th, Ky., 815 S.W2d 398, 400 (1991); Wallen v. Commonweal th, Ky.,
657 S.W2d 232, 233 (1983); Canpbell v. Commonwealth, Ky., 564 S.W2d 528,
532 (1978); Darnell v. Commonwealth, Ky., 558 S.W2d 590, 593 (1977); and

Ni eneyer v. Commonweal th, Ky., 533 S.wW2d 218, 221 (1976). But cf., Port v.
Conmonweal th, Ky., 906 S.W2d 327, 331 (1995) (authorizing the use of post-
arrest silence for the purpose of inpeaching a defendant’s trial testinony).
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consider this portion of Oficer Seibert’s testinony as
evidence. After the trial court adnonished the jury, the
prosecutor did not focus upon Neukanm s post-arrest silence nor
did he attenpt to create a negative inference based upon
Neukam s post-arrest silence.! Thus, we cannot conclude that a
“substantial probability exists that the result [of Neukams

n 15

trial] would have been any different. St at ed ot herw se,

“[t]he alleged Doyle infraction is harm ess.”?®

Accordi ngly, we
find no abuse of discretion on the part of the trial court in
denyi ng Neukanmis notion for a mstrial.

Neukam next argues that he was denied a fair tria
when he was i npeached by a prior m sdenmeanor conviction
i nvol ving drug use. As previously discussed, the prosecutor
confronted Neukam on cross-exam nation with a prior conviction
for possession of a controlled substance in the second degree,
dated May 11, 1999, after which Neukam admtted that he had a
prior history of drug use. The conviction in 1999 was Neukani s
only prior conviction for possession of drugs. Possession of a

controll ed substance in the second degree is a Cass A

m sdeneanor for the first offense. Thus, Neukamclains that his

14 See wallen, 657 S.W2d at 233.

15 Geen, 815 S.W2d at 400 (citing Abernathy v. Commonwealth, Ky., 439 S. W 2d
949 (1969), and N eneyer, 533 S.W2d at 221).

1 wallen, supra at 233-234 (citing United States v. Davis, 546 F.2d 583 (5th
Gr. 1977)).




prior conviction was inadnissible under KREY 609, which limts
the adm ssibility of prior convictions used for inpeachnent
purposes to felonies.'® However, since Neukamfailed to object
to this evidence at trial, pursuant to RCr 10.26 he is not
entitled to relief on appeal, unless the error is a pal pable
error which affected his substantial rights and resulted in a
mani f est injustice.

The Suprenme Court of Kentucky was recently faced with
a simlar issue involving the use of prior m sdeneanor

convi ctions for inpeachnent purposes. In Conmonwealth v. Pace, ®

t he defendant, Ricky Pace, was arrested for DU while operating
his ATV. Pace was subsequently indicted for DU, fourth offense
in five years; driving while his |icense was suspended for DU
second of fense; and for operating an ATV on a highway. At

trial, Pace testified in his own defense and denied that he was
under the influence of an intoxicant at the tine of his arrest.
During cross-exam nation, the prosecutor questioned Pace
concerning his prior DU convictions. Pace's attorney did not
object to this line of questioning and Pace was subsequentl|y

found guilty of all the charges contained in the indictnent.

17 Kent ucky Rul es of Evidence.

8 See, e.g., Slaven v. Conmonweal th, Ky., 962 S.W2d 845, 859 (1997).

19 Ky., 82 S.W3d 894 (2002).



In his appeal to this Court, Pace argued that his
prior DU convictions were inadm ssible as “prior bad acts”
under KRE 404(b).?° This Court agreed and reversed Pace’s DU
conviction, holding that the introduction of his prior DU
convi ctions anounted to pal pable error affecting his substantia
rights and resulting in a manifest injustice under RCr 10. 26.
The Suprene Court, however, reversed, reasoning that “[t]he
pal pabl e error rule set forth in RCr 10.26 is not a substitute
for the requirenent that a litigant nust contenporaneously

object to preserve an error for review ”?

The Suprene Court
noted that “[i]n determ ning whether an error is pal pable, ‘an
appel | ate court nust consi der whether on the whole case there is
a substantial possibility that the result woul d have been any

different.’'”??

Applying this criterion, the Supreme Court was
unabl e to “conclude that the outconme woul d have been any
different had the evidence in question been excluded.”? Thus,

whil e the Suprene Court agreed that Pace' s prior DU convictions

were inadm ssible during the guilt phase of his trial, it

20 See Conmonweal th v. Ransey, Ky., 920 S.W2d 526, 529 (1996).

2l pace, 82 S.W3d at 895.

22|

o

2 |d. at 896.
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concl uded that the error, absent an objection, did not
“constitute pal pable error warranting review under RCr 10.26."2

Simlarly, in the case sub judice, we are unable to

“concl ude that the outcome woul d have been any different had the
evi dence in question been excluded.” Neukam stood trial for
possession of a controlled substance in the first degree
(cocai ne), possession of drug paraphernalia, and public
intoxication, in addition to theft by unlawful taking over
$300. 00. However, Neukam was acquitted of possession of a
control |l ed substance in the first degree (cocai ne), possession
of drug paraphernalia, and public intoxication. Since Neukam
was acquitted of the drug-related charges, it would be difficult
to conclude that the Conmmonweal th’s use of Neukamis prior
conviction for possession of drugs for inpeachnment purposes
resulted in a manifest injustice in his conviction for theft.
Neukam further clains that his right to a fair trial
was Vi ol ated when the Commonweal t h questi oned hi m about his
prior felony conviction. As previously discussed, the
prosecut or asked Neukam on cross-exam nation if he had ever been
convicted of a felony and Neukam responded affirmatively. No
objection was nmade to this |ine of questioning and the nature of

Neukami s prior felony conviction was never revealed to the
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jury.? Neukamis prior felony conviction, which occurred in
I1l1inois, was for residential burglary.?® KRE 609 clearly
permts the use of prior felony convictions for inpeachnent

pur poses, provided that a period of nore than ten years has not
el apsed since the date of the conviction.?" Neukam's burglary
conviction is dated Septenber 17, 1986. However, KRE 609
further permts the use of a prior felony conviction even if
nore than ten years has el apsed since the date of the
conviction, provided the trial court determ nes that the
probative value of the conviction substantially outwei ghs any
prejudicial effect.?® Neukam argues on appeal, and the
Commonweal t h does not deny,?® that the trial court failed to nake
any findings as to whether the probative val ue of Neukami s prior
felony conviction substantially outweighed its prejudicial
effect. Neukam further argues that the use of his prior felony
conviction at trial constituted reversible error under RCr
10.26. W di sagree.

As was stated by the Suprenme Court in Pace, supra,

“[t]he pal pable error rule set forth in RCr 10.26 is not a

25 See KRE 609(a).

26 Neukam was sentenced to a prison termof six years for the conviction.

27 KRE 609(b) .

% | d.

2% The Commonweal th chose not to brief this issue.
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substitute for the requirenment that a litigant nust

cont enpor aneously object to preserve an error for review "3
Even assum ng arguendo that the trial court erred by failing to
make any findings to support the adm ssion of Neukanis prior

fel ony conviction, we cannot conclude that w thout such error
the result of Neukamis trial would have been any different,
thereby resulting in a manifest injustice. As previously noted,
whil e not overwhel mi ng, the evidence presented agai nst Neukam at
trial was significant, at least in respect to the theft charge.
Once again, we are unable to “conclude that the outcone would
have been any different had the evidence in question been

excl uded. 3!

Based upon the foregoing reasons, the final judgnent

and sentence of the Henderson Circuit Court is affirned.
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30 pace, 82 S.W3d at 895.

3L |d. at 896.
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