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BEFORE: EMBERTQN, Chief Judge; BAKER and HUDDLESTON, Judges.
HUDDLESTON, Judge: Janes Anthony Hitchcock appeals from a final
j udgnment and sentence of inprisonnment entered March 19, 2002,
and a subsequent order denying his notion to reconsider.

The sole issue on appeal is whether the circuit court

has discretion to run a sentence of inprisonnent for a felony



concurrently with an out-of-state probated sentence which is
pendi ng revocati on.

Hi tchcock was charged in an indictnment with forgery in
the second degree! and with being a persistent felony offender
(PFO in the second degree.? The charges stemmed from the
alleged forgery of a $50.00 check. On February 22, 2002,
Hi tchcock entered a guilty plea to the charges. I n exchange,
t he Commonweal th recommended a one-year sentence on the forgery
charge, enhanced to five years by virtue of the PFO charge.

The circuit court ordered a drug court assessnent and
presentence investigation (PSI) prior to sentencing. On March
15, 2002, a sentencing hearing was held. The PSI reveal ed that
Hi tchcock was on probation in Indiana at the time he commtted
the forgery. The circuit court denied Htchcock’s request for
probation, ruling that because Hitchcock was on probation froma
felony sentence in Indiana at the tine he comritted the forgery,
he was ineligible for probation on the Kentucky sentence.
Hitchcock then requested that the court run his sentence
concurrently with the Indiana sentence. The court indicated
that it was inclined to inpose concurrent sentencing due to the
nature of the Kentucky offense, but interpreted Kentucky Revised

Statutes (KRS) 533.060(2) as precluding it from doing so. The

Ky. Rev. Stat. (KRS) 516. 030.

2 KRS 532.080(2).



court then inposed the recomended sentence of five years and
ordered that it run consecutively to the Indiana sentence.

Hi tchcock noved for reconsideration and the circuit
court conducted a hearing on April 5, 2002. At the hearing, the
Commonweal th argued that KRS 533.060 was enacted in 1994, KRS
532.115 was enacted in 1992 so that any conflict should be
reconciled in favor of KRS 533.060. Again, the court ruled that
it was conpelled by KRS 533.060 to i npose consecutive sentences.

On appeal, Hitchcock argues that KRS 533.060(2), KRS
532.110(1) and KRS 532.115 are in conflict. The basis of his
argunent is that because KRS 532.110 and KRS 532.115 give the
court discretion in concurrent and consecutive sentencing,
533.060(2) is necessarily in conflict.

KRS 532.110(1) provides in pertinent part, that:

When nmultiple sentences of inprisonnment are inposed on

a defendant for nmore than one (1) crine, including a

crime for which a previous sentence of probation or

condi tional discharge has been revoked, the nultiple

sentences shall run concurrently or consecutively as

the court shall determine at the tine of sentence

3

KRS 532. 115, in relevant part, provides that:
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t hat :

bet ween

The court in sentencing a person convicted of a

felony, shall be authorized to run the sentence

concurrent with any federal sentence received by that

defendant for a federal <crine and any sentence

received by that defendant in another state for a

felony offense.*

KRS 533.060(2), in pertinent part, provides

When a person has been convicted of a felony and is
commtted to a correctional detention facility and
rel eased on parole or has been released by the court
on probati on, shock probati on, or condi ti ona

di scharge, and is convicted or enters a plea of guilty

t a felony commtted while on parole, probation,

shock probation, or conditional discharge, the person

shall not be eligible for probation, shock probation

or conditional discharge and the period of confinenent

for that felony shall not run concurrently wth any

ot her sentence.®

Kentucky case law interpreting the apparent conflict

KRS 532.110(1) and KRS 533.060(2) states that KRS

Enphasi s suppli ed.
Enphasi s suppl i ed.



533. 060 takes precedence. In Riley v. Park,® the Suprene Court

affirmed previous interpretations that KRS 533.060 evidenced the
clear intent of the General Assenbly “to exact a further penalty
upon those who, allowed to | eave prison early, choose to violate
their agreenents and commit yet nore crines.”’

Hi tchcock argues that because KRS 532.110 was
reenacted after KRS 533.060, it should control over both KRS
532.115 and KRS 533. 060. This argunent ignores this Court’s

holding in Wite v. Commonweal th® where we deternmined that an

i dentical argunment |acked nmerit. In Wiite, we reasoned that
because the only change in KRS 532.110 in 1998 was a provision
placing a 70-year limtation on the aggregate of consecutive
i ndeterm nate sentences, and because the Kentucky Constitution
requires that a entire statute be reenacted, even though only a
portion of the statute is amended, the reenactnent and anmendnent
of KRS 532.110(1) did not evidence an intent by the General
Assenmbly to have the statute take priority over KRS 533.060(2).°
Further, KRS 532.110 was anended effective July 15, 2002. The

| egi sl ature obviously took note of the apparent conflict and

6 Ky., 740 S.W2d 934 (1987).

! Id. at 935, citing Devore v. Commonweal th, Ky., 662 S. W2d
829, 831 (1984).

8 Ky. App., 32 S.W3d 83 (2000).

°  1d. at 86.



clarified the relationship between KRS 532.110 and KRS
533.060(2). KRS 532.110 (2), as anended, provides that:
If the court does not specify the manner in which a
sentence inposed by it is to run, the sentence shall
run concurrently with any other sentence which the

def endant nust serve unless the sentence is required

by subsection (3) of this section or KRS 533.060 to

run consecutively. °

Hi tchcock al so argues that KRS 532.115 should contro
over KRS 533.060 as the statutes are in apparent conflict and
KRS 532.115 nore specifically deals wth sentencing as it
applies to out-of-state sentences. W find this argunent
convi ncing for several reasons.

There is no doubt that the statutes are in conflict.
KRS 532.115 gives the circuit court discretion in sentencing,
whereas KRS 533.060 specifically precludes the exercise of that
di scretion. In resolving the apparent conflict, we are required
to give both statutes effect if possible. ! H t chcock argues
that KRS 532.115 should take precedence because it is the nore
specific statute. Previous cases holding that KRS 533.060

controls over conflicting sentencing and probation statutes did
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so primarily on the basis that KRS 533. 060 was the nore specific
statute. ? However, here, both statutes are equally specific.
Wiile KRS 533.060 speaks to sentencing for individuals who
commt a subsequent felony while on probation or parole, KRS
532. 115 speaks to sentencing for individuals who commt felonies
in Kentucky while under a sentence of another state. Obviously,
Hi tchcock falls under the specific conditions of each statute.
He was on probation when he conmtted the subsequent felony and
that probation was from an out-of-state sentence. In order to
give both statutes effect, we nust |ook at the |legislative
history and attenpt to determne the intent of the GCeneral
Assenbl y.

Two principles of statutory construction guide our
inquiry. First, the General Assenbly is presuned to be aware of
the existing law at the time of enactnent of a later statute.®®
Second, “when a later-enacted and nore specific statute
conflicts with an earlier-enacted and nore general statute, the

subsequent and specific statute will control." KRS 532.115

12 Hughes v. Commonwealth, Ky., 875 S.W2d 99 (1994): WIIians

v. Conmonwealth, Ky. App., 829 S.W2d 942 (1992); Conmonwealth
v. Martin, Ky. App. 777 S.W2d 236 (1989).
13 Haven Point Enterprises, Inc. v. United Kentucky Bank,

Inc., Ky., 690 S.w2d 393, 395 (1985).

“Conmonweal th v. Brasher, Ky. App., 842 S.W2d 535, 536 (1992).




was enacted in 1978 and anmended in 1992. The 1992 anendnent
gave the trial court discretion to run a defendant’s Kentucky
sentence concurrent wth an out-of-state sentence. There can be
no doubt that the General Assenbly was aware of KRS 532. 060 when
it anmended KRS 532. 115, since KRS 532.060 was originally enacted
in 1976 and the provision addressing concurrent and consecutive
sentenci ng has renmai ned unchanged since that tine. We believe
this evidences legislative intent to treat individuals under an
out-of-state sentence differently than those under a Kentucky
sent ence. Further, KRS 532. 115 necessarily considers that the
subsequent felony would have been commtted while a defendant
was on parole or probation from a sentence from another state,
otherwise there would be no need to address concurrent or
consecutive sentencing in that context. Logically, if there is
no previous sentence, there is nothing to which the court could
attach the concurrent or consecutive sentence.

In the 2002 anendnent to KRS 532.110, discussed
previously, the General Assenbly clearly provided that KRS
532.110 is subject to KRS 533.060(2). Had the legislature
intended to make KRS 532.115 subject to the sane provision, it
could have done so. W interpret this silence in support of our
view that the GCeneral Assenbly intended to give the circuit

court discretion in running a defendant’s subsequent Kentucky



sentence consecutively to or concurrently wth a previous
sentence from anot her state.

For the foregoing reasons, we reverse the sentencing
portion of the judgnment and remand this case to Fayette Circuit
Court for a new sentencing hearing. The bal ance of the judgnent

is affirned.
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