RENDERED: Cctober 3, 2003; 10:00 a.m
NOT TO BE PUBLI SHED

Commomuealth of Kenturky

Court of Appreals

NO  2002- CA-000918- MR
DANNY WATTS APPELLANT

APPEAL FROM THE FAYETTE ClI RCU T COURT
V. HON. LAURANCE B. VANMVETER, JUDGE
I NDI CTMENT NO. 92- CR- 00124

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON
AFFI RM NG

BEFORE: EMBERTON, CHI EF JUDGE; BAKER AND JOHNSON, JUDGES.
BAKER, JUDGE: Danny Watts (Watts) appeals, pro se, the deni al

of his Ky. R Cv. P. (CR) 60.02 notion to vacate his sentence.
Watts raises at |least eight grounds in favor of his CR 60.02
notion. Several grounds raised issue with the validity of his
guilty plea, while several others alleged ineffective assistance
of counsel. None of these grounds justify the extraordinary
relief requested. Further, too nuch tine has el apsed since

j udgnment was entered against Watts for himto collaterally

attack the judgnment through CR 60.02. W, therefore, affirm



In February 1992, Watts was charged with five counts
of Conplicity to Conmt Rape in the First Degree, one count of
Ki dnappi ng, one count of Robbery in the First Degree, and one
count of Burglary in the First Degree. On March 20, 1992, Witts
pled guilty to two counts of Conplicity to Conmt Rape. The
ot her charges were dism ssed under a plea agreenent with the
Commonweal th. Watts was then sentenced to twenty years in
pri son on each count, to run consecutively.

The charges arose fromevents occurring on Decenber
14, 1991. Watts and anot her man approached a wonman on a street
in Lexington. The other man brandi shed a gun, and the two
forced the woman into an alley. The other nan proceeded to rape
the woman while Watts stood by with the gun. Watts and the
other man then forced the woman into a car. The other man raped
and sexual ly assaulted the wonman at a mi ni num of three other
| ocations during the course of the ordeal, with Watts again
| ooking on while holding the gun. Finally, Watts and the other
man | et the woman go.

Watts has chal |l enged the judgnent agai nst himon four
prior occasions during the nore than el even years since he pled
guilty. On June 1, 1993, Watts filed a Ky. R Cim P. (RCr)
11.42 notion to vacate or set aside the judgnent agai nst him
He cl aimed that conviction of two counts of conplicity to commt

rape viol ated the double jeopardy clauses of the United States



and Kentucky Constitutions. The trial court denied this notion
on the nerits.

Then, on August 25, 1994, Watts filed a CR 60.02
notion to vacate his sentence of inprisonnment. |In this notion,
Watts argued that he was denied effective assistance of counsel,
that his guilty plea was not knowi ngly and intelligently
entered, and that he did not have the requisite nental state to
commt the crines to which he plead guilty. The trial court
al so denied this notion on the nerits.

On April 10, 1995, watts filed a CR 60.03 noti on.
Watts clainmed that CR 60.02 does not prevent a court from
vacating a sentence on equitable grounds under CR 60.03, and
t hat equitable grounds warranting the vacating of the judgnent
on one count of conplicity to commt rape existed in his case.
Watts al so argued, again, that his guilty plea was not entered
knowi ngly and intelligently. The trial court denied the notion,
stating that CR 60.03 does not grant an independent ground for
relief.

Finally, on Decenber 5, 1995, Watts filed a Mtion for
Modi fication of Sentence claimng that Kentucky Revised Statute
(KRS) 505.020 prevents himfrom being charged for nmultiple
counts of the same offense. The trial court denied this notion

on the nerits as well.



In the current action, Watts seeks relief pursuant to
CR 60.02 to vacate the judgnent against him In support of this
notion, WAatts argues: (1) that he had an insufficient nental
state to be guilty of conplicity due to intoxication at the tine
of the crinme; (2) that his guilty plea was entered involuntarily
and unknowi ngly because he did not have sufficient nental
capacity to understand the proceeding; (3) that his plea was a
vi ol ati on of due process because he was inconpetent to enter a
guilty plea; and (4) that the trial court erred in not holding a
conpetency hearing. Watts further makes several clains of
i neffective assistance of counsel. He argues that counsel was
ineffective for inducing himto plead guilty to a sentence of
forty years when he clainms a jury could only sentence himto
twenty years; for not requesting a conpetency hearing; for
failing to devel op defenses; and for wishing to protect the
victim which in turn prejudi ced counsel against Watts.

CR 60.02 “applies in crimnal cases only because Rule
13.04 of the Rules of Crimnal Procedure provides that ‘the
Rules of GCivil Procedure shall be applicable in crimna
proceedi ngs to the extent not superseded by or inconsistent with

these Rules of Crinmnal Procedure.’”” Goss v. Commpnweal th,

Ky., 648 S.W2d 853, 856 (1983). The relief sought under CR
60.02 nust be “relief that is not available by direct appeal and

not avail abl e under RCr 11.42.”7 1d.



The sections of CR 60.02 on which Watts relies state
as foll ows:

On notion a court may, upon such terns as
are just, relieve a party or his |egal
representative fromits final judgnent,
order, or proceeding upon the foll ow ng
grounds: . . . (f) any other reason of an
extraordinary nature justifying relief. The
noti on shall be made within a reasonabl e
time . . . (enphasis added).

The decision on whether to grant relief under CR 60.02 “is one
that is generally left to the sound discretion of the tria

court.” Schott v. Citizens Fidelity Bank and Trust Co., Ky.

App., 692 S.W2d 810, 814 (1985). See also G oss, 648 S.W2d at

858. As such, we exam ne whether the trial court abused its
di scretion in denying Watts’ CR 60.02 notion.

Qur Suprenme Court notes that the process for
attacking a final judgnment “is set out in the rules related to
direct appeals, in RCr 11.42, and thereafter in CR 60.02.”
Gross, 648 S.W2d at 856. The Court further clarifies this
process, stating, “Cvil Rule 60.02 is not intended nmerely as an
addi tional opportunity to relitigate the sane issues which could
‘reasonably have been presented’ by direct appeal or RCr 11.42

proceedi ngs.” MQueen v. Commonwealth, Ky., 948 S.W2d 415, 416

(1997) (quoting RCr 11.42(3); G oss, 648 S.W2d at 855-856).

All of the issues Watts raises in this CR 60.02 notion

could “‘reasonably have been presented’ by direct appeal or RCr



11. 42 proceedings.’” |1d. Watts’ clainms involve facts that were
apparent at the tine the judgnent was entered or were addressed
in denying Watts’ other notions collaterally attacking the
judgnment. There is no reason these issues could not have been
raised in the prior attacks on his judgnent.

Additionally, CR 60.02 requires that, “as a threshold
torelief . . . “the notion shall be made within a reasonabl e
time.”” 1d. (quoting CR 60.02). Mirre than el even years have
passed since Watts pled guilty. He has filed several notions
attacking this judgnent during the | ast eleven years in which he
could have raised, or in sone cases did raise, the present
i ssues. Absent evidence of extraordinary circunstances, eleven
years cannot qualify as a “reasonable tine.”

CR 60.02 relief is characterized as “special,
extraordinary relief.” MQeen, 948 S .W2d at 416. In a CR
60. 02 notion, the “novant nust denonstrate why he is entitled

to” such serious relief. Id. Witts has not denonstrated any

“reason of an extraordinary nature justifying relief.” CR
60.02(f). Gven the circunstances, particularly the |engthy
del ay before this notion was filed, we find it was not an abuse
of discretion for the trial court to deny Watts’ notion.

For the foregoing reasons the order of the Fayette

Circuit Court dismssing Appellant Watts’ CR 60.02 notion is

affirned.
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