RENDERED: May 9, 2003; 2:00 p.m
NOT' TO BE PUBLI SHED

Commomuealth OFf Kentucky
@Court Of Appeals

NO  2002- CA-000915- MR

COMMONVEALTH OF KENTUCKY APPELLANT

APPEAL FROM JEFFERSON Cl RCU T COURT
V. HONCRABLE DENI SE CLAYTQON, JUDGE
ACTI ON NO 01-CR-002133

RUDCLPH BARKER APPELLEE

OPI NI ON
AFFI RM NG

% %% %% *% **

BEFORE: COMBS, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: During questioning on an unrelated matter,
Rudol ph Bar ker made statenents to the police inplicating hinself
in a shooting. As a result, he was indicted for attenpted

mur der and robbery. Prior to trial he noved to suppress his
incrimnating statenments. By order entered April 3, 2002, the
trial court found that the statenents had been obtained in

viol ation of Barker’s rights under Mranda v. Arizona,! and so

1384 U S 436, 16 L. Ed. 2d 694, 86 S. O. 1602 (1966).



granted the suppression notion. It is fromthat order that the
Commonweal th has perfected this interlocutory appeal. It
contends that Barker validly waived his Mranda rights. W

di sagree and affirmthe trial court’s order.

At the hearing on Barker’s notion to suppress, the
parties essentially agreed to the follow ng facts. On August
29, 2001, Barker attended a pre-trial hearing in Jefferson
Circuit Court in a case involving m sdenmeanor drug charges. He
was represented in that matter by a public defender. Follow ng
the hearing, in the hallway outside the courtroom a detective
with the Jefferson County Police Departnent arrested Barker on
burglary charges that were unrelated to the alleged drug
offense. A few nonents |ater, when Barker’'s public defender
cane into the hallway and asked the detective what he was doing,
the detective replied that he had probable cause to arrest
Bar ker for burglary and that he was preparing to take himin for
guesti oni ng.

The attorney thereupon conferred with Barker, inforned
himof his right to have an attorney present during questioning,
urged himto assert that right, and asked himif he w shed to do
so. \Wen Barker indicated that he did wish to assert his

rights, the attorney had hi mexecute an “assertion of rights”



form prepared by the public defender’s office? and told the
detective that Barker desired the assistance of an attorney
during questioning. Although the detective acknow edged the
attorney’ s statenent and suggested that he woul d take Barker to
jail, he instead took Barker to the M ddl etown police station,
obt ai ned his waiver of his Mranda rights, and questioned him
for nore than two hours, initially about the alleged burglary,
but al so about the shooting. During the interview Barker made
several incrimnating statenents, prefaced, according to the
detective, by the remark, “F**k ny attorney.”

In Edwards v. Arizona,® the Suprenme Court held that

when a suspect confronted with custodial interrogation has
“expressed his desire to deal with the police only through

counsel, [he] is not subject to further interrogation by the

2 The form provides as foll ows:
Assertion of Constitutional Rights

After consulting with ny |awer and being apprised of ny
constitutional rights, | have decided not to answer questions
about any state or federal investigations and not to reply to
accusati ons about anythi ng what soever unless ny | awer is
present to advise and represent ne. Please call ny lawer if
you wish to: (1) ask ne questions about a case pendi ng agai nst
me or any other matter; (2) search ne or ny property; (3)
performany tests or exam nations including, but not limted to,
any blood or bodily fluids tests, hair anal yses, polygraph or
handw i ti ng exam nations, etc.; (4) conduct any |ine-ups or
other identifications procedures. | do not agree to submt to
or participate in any of the foregoing wthout ny |awer
present, and | hereby refuse to waive any of ny constitutiona
rights.

3451 U.S. 477, 68 L. Ed. 2d 378, 101 S. Ct. 1880, (1981).



authorities until counsel has been nmade available to him unless
the accused hinself initiates further comuni cati on, exchanges,
or conversations with the police.”* Under Edwards, the valid

i nvocation of a suspect’s Mranda rights creates a presunption
“that any subsequent waiver [of those rights] that has cone at
the authorities’ behest, and not at the suspect’s own
instigation, is itself the product of the ‘inherently conpelling
pressures [of custodial interrogation]’ and not the purely

vol untary choi ce of the suspect.”®

If Barker validly invoked his Mranda right to counse
at the courthouse, therefore, his subsequent uncounsel ed wai ver
of his rights at the police station, at the behest of the
detective, nmust be deened involuntary. The confession elicited
pursuant to that waiver would then be inadm ssible. The trial
court found that Barker’s courthouse invocation of his rights
was effective. W agree.

The Commonweal th contends that the public defender,
who was appointed only to represent Barker on the unrel ated drug
charge, was not authorized to represent Barker on the then
nascent burglary charge. H's attenpt to i nvoke Barker’s M randa

rights, therefore, according to the Commonweal th, was

4 451 U.S. at 484-485, 68 L. Ed. 2d at 386.

S Arizona v. Roberson, 486 U.S. 675, 681, 100 L. Ed. 2d 704, 713,
108 S. Ct. 2093 (1988).




essential ly neaningless. The Commonweal th rai ses an interesting

question. Arguably, under West v. Commonweal th® and CR 2.14, the

public defender was authorized to assist Barker on an energency
basis in this situation. W decline to address the issue,
however, because the trial court found that Barker asserted his
right to counsel directly, not nerely vicariously, and, although
we disagree with the trial court’s reasoning, we agree with that
concl usi on.

The trial court found that Barker’s execution of the
“assertion of rights” formcould be deened an effective
i nvocation of Mranda notw thstanding the fact that apparently
nei ther Barker nor the attorney ever showed the executed formto
the detective. oviously, however, to be effective an assertion
of one’s Mranda rights nust be communi cated to one’s
interrogator. “lInvocation of the Mranda right to counse
‘requires, at a mninum sone statenent that can reasonably be
construed to be an expression of a desire for the assistance of

an attorney.’”’

The undi scl osed rights form cannot be deened
such an expression. To be sure, constructive know edge of a

suspect’s Mranda request comuni cated to one investigator may

® Ky., 887 S.W2d 338 (1994).

" Davis v. United States, 512 U.S. 452, 459, 129 L. Ed. 2d 362,
371, 114 S. C. 2350 (1994) (citing McNeil v. Wsconsin, 501
U S at 178).




sometimes be inputed to a fellow investigator.® But there is no
basis in this case to i npute know edge of Barker’'s “assertion of
rights” formto the detective.

Nor is there any need to do so. Under Mranda, there
can be no questioning if the suspect “indicates in any nmanner
and at any stage of the process that he wi shes to consult with
an attorney."® W believe that in the circunstances of this
case, where the detective observed the exchange between Barker
and the attorney and where Barker m ght understandably think
that the attorney represented him Barker’s acqui escence, before
the detective, in the attorney’s statenment that Barker desired
counsel during interrogation can reasonably be construed as
Barker’s adoption of that statenent. The detective, therefore,
was obliged to understand it as such.

The Commonweal th al so contends that suspects are not
entitled to nake bl anket assertions of their Mranda rights with
reference to future police action. W agree. Although the
Suprene Court has yet to address the question directly, severa

courts have held that Mranda rights may not be invoked

8 Arizona v. Roberson, supra.

® Mranda v. Arizona, 384 U S. 436, 444-445, 16 L. Ed. 2d 694,
707, 86 S. Ct. 1602 (1966).




anticipatorily, outside the context of interrogation.® In
particular, courts have rejected rights forns, such as the one
i nvol ved here, as vehicles for the anticipatory assertion of
Mranda rights. !

On the other hand, a suspect facing custodial
interrogation need not wait for questioning to start or for the
M randa warnings to be given before invoking his right to
silence or to counsel. He nay do so as soon as interrogation is
i mm nent. !> When Barker asserted his Mranda right to counsel,
custodial interrogation was i mmnent. The detective had
arrested himw th the announced purpose of taking him
i mredi ately in for questioning. Questioning actually comenced
| ess than an hour later. W thus agree with the trial court
t hat Barker’s courthouse assertion of his Mranda rights was not
anticipatory and was effective. W further agree with the trial
court, therefore, that the statenents obtained in violation of

those rights may not be used as evidence at Barker’s trial.

10 United States v. Grimes, 142 F.3d 1342 (11'" Cir. 1998); United
States v. LaGrone, 43 F.3d 332 (7'" Cir. 1994).

11 people v. Villalobos, 737 N. E.2d 639 (IIl. 2000); People v.
Avila, 89 Cal. Rptr. 2d 320 (Cal. App. 1999); Sapp v. State, 690
So. 2d 581 (Fla. 1997).

12 United States v. Ginmes, supra; A ston v. Redman, 34 F.3d 1237
(3% Gir. 1994); State v. Torres, 412 S.E.2d 20 (N.C. 1992);
United States v. Kelsey, 951 F.2d 1196 (10'" Cir. 1991).




Accordingly, we affirmthe April

Circuit Court.
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