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BEFORE: JOHNSON, KNOPF AND McANULTY, JUDGES.

JOHNSON, JUDGE: The Conmonweal th has appeal ed from an order
entered by the Wayne Circuit Court on April 16, 2002, which

di sm ssed an indictnment against Msti Harris. Having concl uded
that the trial court properly dismssed the indictnent against

Harris pursuant to Commonwealth v. Welch,! we affirm

On February 13, 2002, Harris gave birth to a baby boy.

Shortly thereafter, she was indicted by a Wayne County grand

1 Ky., 864 S.W2d 280 (1993).



jury and charged with crimnal abuse in the first degree.? The
indictnment alleged that “[o]n or about June, 2001 through the
13t h day of February, 2002,” Harris intentionally abused her
unborn child by intravenously injecting oxycodone during her
pregnancy. Harris subsequently filed a notion to dismss the

i ndi ctment pursuant to Welch, supra. On April 16, 2002, the

trial court entered an order dism ssing the indictnent. The
trial court’s order stated, in relevant part, as foll ows:

[T]his Court is bound by the application [ ]
of Conmonweal th vs. Welch, [Ky., 864 S.W2d
280 (1993)]. There, the Kentucky Suprene
[Court] held enphatically that the Genera
Assenbly did not intend to include [ ]
prenatal injur[ies] [arising] from][a]
pregnant wonman’s self abuse within the scope
of [the] offense of crimnal abuse. This
Court is bound by that holding. The Court
finds that the decision in Wlch, is

here[ by] controlling and this action nust be
di sm ssed.

It is therefore the order of this Court
that the [ ] indictnent be dism ssed.
However, said indictnent is dismssed
wi t hout prejudice to allow the Comonweal t h
to charge the Defendant with violation of
KRS 218A. 1415, Possession of a Controlled
Subst ance 1st Degree.

Thi s appeal foll owed.
In Welch, our Supreme Court held that the General

Assenbly did not intend to include prenatal injuries to a baby

2 Kentucky Revised Statutes (KRS) 508.100.
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arising froma pregnant worman’s sel f-abuse within the anmbit of
our crimnal abuse statutes. The facts of that case centered
on the actions of Connie Wl ch, who was arrested during the
course of a police drug raid at the hone of a suspected drug
dealer. The police found Wl ch in possession of oxycodone,
after which they discovered that she had just injected a
quantity of the drug into her jugular vein. WlIlch was eight
mont hs pregnant at the time.® Approximtely three weeks |ater,
Wl ch gave birth to a baby boy. She was subsequently indicted

by a Boyd County grand jury and charged with, inter alia,

crimnal abuse in the second degree.* Wlch was tried and
convicted on the crimnal abuse charge. This Court vacated
Wel ch’s crimnal abuse conviction and the Suprenme Court
af firmed. >

The Supreme Court based its decision on two
interrelated grounds. First, the Court noted that if the

crim nal abuse statutes are applied to wonen’s conduct during

pregnancy, they could have an unlimted scope and create an
i ndefinite nunber of new crimes.’”® The Court expl ained that

[T}

puni shi ng prenatal conduct under crimnal abuse statutes m ght

S Welch, 864 S.W2d at 280.
“1d. See KRS 508. 110.

> Welch, supra at 281.

®1d. at 283 (quoting Commonweal th v. Kenp, 18 Pa.D.& C. 4th 53, 62-63
(Pa.Com Pl . 1992)).




lead to a “slippery slope” whereby the | aw could be construed as
covering the full range of a pregnant wonman’s behavi or--a
plainly unconstitutional result that woul d, anong other things,
render the statutes void for vagueness.’”’ The Court then turned
to the follow ng | anguage contained in the preanble to the

Mat ernal Heal th Act of 1992:8

[Dlrug and al cohol inpaired individuals pose
extraordinary societal costs in terns of the
nmedi cal , educational, and support services
needed throughout the individual’ s lifetine;
education and treatnent are essenti al
strategies in preventing prenatal exposure
to al cohol and other drugs; pregnant

subst ance abusi ng worren face nore barriers

t o substance abuse treatnent than other
persons seeking treatnent; adequate prenatal
care is an essential elenment in delivering a
heal t hy, well-devel oped newborn; punitive
actions taken agai nst pregnant al cohol or
subst ance abusers would create additiona
probl ens, including discouraging these

i ndi vidual s from seeking the essentia
prenatal care and substance abuse treat nent
necessary to delivery a healthy newborn; and

WHEREAS, the General Assenbly finds it
IS necessary to treat the problem of al coho
and drug use during pregnancy solely as a
public health probl em by seeking expanded
access to prenatal care and to al cohol and
subst ance abuse education and treat nment
prograns [enphasis onitted].®

" welch, 864 S.W2d at 283 (quoting Kenp, supra at 63).
8 See 1992 Ky.Acts. ch. 442, eff. 07-14-1992.

° Welch, supra at 284 (quoting the preanble to 1992 Ky.Acts ch. 442).




Based on this |anguage, the Court concluded that the “Genera
Assenbly intend[ed] no additional crimnal punishnment for the
pregnant woman’ s abuse of al cohol and drugs apart fromthe
puni shment i nposed upon everyone caught conmitting a crine

n 10

i nvol vi ng those subst ances.

The Commonweal t h argues on appeal that Wl ch was

erroneously decided. However, as an internedi ate appellate
court “it is not our function to establish new rules of |aw or
enunci ate changes in Kentucky jurisprudence.”! As stated in
SCR'? 1.030(8)(a), “[t]he Court of Appeals is bound by and shal
foll ow applicabl e precedents established in the opinions of the
Suprene Court and its predecessor court.” Thus, we are bound by
our Suprenme Court’s holding in Wlch.

Based on the foregoing reasons, the order of the Wayne
Crcuit Court is affirned.

ALL CONCUR

0 Wl ch, 864 S.W2d at 284.

1 Tucker v. Tri-State Lawn & Garden, Inc., Ky.App., 708 S.W2d 116, 118
(1986) (en banc).

12 Kentucky Rul es of the Suprene Court.
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