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BEFORE: EMBERTON, CHI EF JUDGE; COVBS AND BARBER, JUDGES.
BARBER, JUDGE: Appellant, City of Pewee Valley (Appellant),
appeals the entry of a declaration of rights by the O dham
Circuit Court, in favor of Appellees, Howard and Lori Ferri el
and Stan and CGeri Fitch, (Appellees).

The Cty enacted an ordi nance on Cctober 9, 1998,

provi di ng standards for the installation of driveways and



cul verts on public property. Under the terns of the ordinance,
the Gty limted its responsibility for the repair or
construction of any culvert. The ordinance stated that:
No person, firmor corporation shall hereafter
construct, build, establish or install any culvert on
any public street, whether or not naintained by the
city, without first having obtained a witten permt
to do so fromthe Cty council nenber in charge of
roads. An application for such permt shall be in
witing and shall contain the name and address of the
person maki ng application; the nane and address of the
contractor or person who is to construct said culvert;
and the proposed | ocation and di nensions of said
cul vert.
O di nance 10, Series 1998. An addition to the
ordi nance was made at a later date in Odinance 8, Series 1999,
adding that the City could “assess an appropriate fee” for
construction of any culvert. The Cty proposed that any such fee
woul d be used for “maintaining streets and roadways within the
Gty”.
The Appellees filed suit for a declaration of rights
against the Gty challenging the ordi nance and requesting a
return of the fees paid under the ordi nance. Appellees asserted
that the fees charged were inproperly generating revenue for the
City in violation of Section 180 and 181 of the Kentucky
Constitution. The parties briefed their positions before the
trial court and participated in a hearing. The trial court

entered an order ruling on the declaration of rights action

filed by the Appell ees.



The City argues on appeal that a notion for sumary
j udgnent was required before the trial court could enter any
declaration of rights. The Cty clains that as Appell ees had
not filed a notion for summary judgnent, a finding in their
favor was in error. The order entered by the trial court stated
that all issues had been fully briefed, and that a hearing had
been conducted. In the Oder overruling the City’s notion to
alter, anmend or vacate on this ground, the trial court stated
that “the case was in a posture for final resolution” at the
time of entry of the order.

We find nothing in the record showi ng that judgnment was
prematurely entered, as all parties had been given anple
opportunity to present relevant facts and issues to the tria
court. The trial court had required all parties to respond to
pendi ng notions and to address all summary judgnent issues.
Briefs had been filed by all parties in accordance with the
trial court’s directive. Follow ng briefing, a hearing was
hel d. KRS 418.015 permts entry of a declaratory judgnment “upon
or without witten pleadings” and holds in pertinent part that
“the judgnment shall be given according to | aw and the rul es of
equity.” W find that the trial court’s order was not untinely
or inprovidently entered.

The City asserts that the ordi nance regul ating

dri veway and cul vert construction was perm ssi bl e under KRS
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82. 082, the Kentucky “home rule” statute. This statute provides
t hat :

A city may exercise any power and perform any function

wthin its boundaries, including the power of em nent

domain in accordance with the provisions of the Em nent

Domai n Act of Kentucky, that is in furtherance of a

public purpose of the city and not in conflict with a

constitutional provision or statute.

The City clains that it established a reasonabl e basis
for the | aw by showi ng that driveway and cul vert construction in
accordance wth the ordi nance woul d decrease the mai ntenance
costs of the Gty and would insure the quality of roadways in
the Gty. KRS 82.082 pernmts a city to expend funds for public
pur poses i ncludi ng mai nt enance and drai nage. An extension of
this limted statute to permt inposing a fee for driveways and
culverts is beyond the scope of the | aw

A Kentucky city is forbidden fromacting to generate

revenue. Any neasure concerning revenue nust be strictly

construed. City of Erlanger v. KSL Realty Corp., Ky., 704

S.W2d 649 (1986).

The City conplains that the trial court erred by
finding that a fee nust be inposed fairly and equitably anong
all those benefited in order to sustain a constitutional
chall enge. The City argues that KRS 92.280 and KRS 92. 281
permt a city to inpose property tax on residents on an ad

val orem basi s, assessing all property by the sanme standard, and
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clainms that the ordinance in question was inposed in the sane
way. The record shows that the fee at issue was not inposed by
the sane standard on all parties, and hence does not neet the
standard of fairness and equity required by Barber v.

Comm ssi oner of Revenue, Ky. App., 674 S.W2d 18, 21 (1984).

Appel | ees argue that there is no causal |ink between the anount
of the fee and the expenditures the City may be required to nake
to inprove the drainage systemas a result of the new
construction. In fact, the record reflects that the fee was

i nposed on new property owners and new cul verts and driveways,
whi ch cause fewer drainage problens and mai nt enance probl ens

t han ol der cul verts.

The record shows that all city residents would benefit
fromthe fees generated if the fees were used for drainage
control as prom sed, but that only a few residents would have to
pay the fee, which ranged from $3, 000-$5, 000. This caused the
burden of the fees to fall inequitably on only a few | andowners.
A fee may properly be charged to residents if it is reasonably
related to an increase in costs for the city, and if the fee is
proven to be just enough to defray the city' s cost of services

rendered. Renfro Valley Folks, Inc. v. City of M. Vernon, Ky.

App., 872 S.W2d 472, 474 (1993). |In the present case there was
no evi dence supporting the City’'s claimeither that the fee at

i ssue was necessary or was limted to sinply defraying the
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City's costs. A fee inposed for a “public purpose” nust benefit
only the public and cannot provide revenue for the city.

Hi storic Licking Riverside Gvic Assn. v. Gty of Covington,

Ky., 774 S.W2d 436, 437 (1989). The fee nust be proven to be
reasonably related to the burden on the city, and the incone to

be spent by the city. Gty of Erlanger v. KSL, Ky., 704 S. W 2d

649 (1884).

Lastly, the City asserts that a hearing on the issue
of whether the fee was inposed fairly and equitably was required
prior to entry of the trial court’s judgnent. As the tria
court noted in its orders, both parties extensively briefed the
case and a hearing was held. The trial court stated that it was
sufficiently informed, and we find no abuse of discretion in
that determ nation. For this reason, the declaratory judgnent
is affirmed.
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