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BEFORE: DYCHE AND KNOPF, JUDGES, AND HUDDLESTON, SENI OR JUDGE.'‘!
DYCHE, JUDGE. Although there are side issues related to
appel l ants’ conpliance with court orders concerning discovery
and the orderly progress of this conplicated asbestos

l[itigation, the primary issue is whether there is sufficient

! Seni or Judge Joseph R Huddl eston sitting as Special Judge by
assi gnnent of the Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and KRS 21. 580.



proof in the record that Dani el Johnson was exposed to asbestos
fi bers emanating from products manufactured by appell ees, and
whet her that exposure was a substantial factor in causing his
di sease of asbestosis. Having nade a careful review of the
record, and having heard oral argunents by the parties, we find
a lack of such evidence, and affirmthe summary judgnent of the
trial court.

Johnson and his wife initiated this action to recover
nmoney damages to conpensate themfor the injuries he had
all egedly received as a result of his exposure to asbestosis
during his long enpl oynent as a plunber and pipefitter. There
were originally twenty-five defendants naned in the action, nost
of whomwere elimnated as the |itigation progressed.

Eventually the three appellees noved the trial court for sunmmary
j udgnment pursuant to Ky. R Cv. Pro. 56, arguing that the
record was deficient of any evidence that Johnson had been
exposed to their products or that any exposure experienced by
Johnson was a substantial cause of his disease.

Appel | ants Johnson responded to the notions, and filed
limted affidavits concerning exposure, but we are cited to no
sworn expert testinony, nor have we found any on our own, of
causati on.

This court has recently spoken on this issue, in an

opi nion ordered to be published by the Suprene Court follow ng
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its denial of discretionary review. Ky. R Cv. Pro. 76.20(9).
In a simlar asbestos-rel ated case, Judge MIler wote,

Appel | ants assert that there exi st
materi al issues of fact and that NARCO was
not entitled to judgnent as a matter of |aw
NARCO ar gues ot herw se. Specifically, NARCO
mai ntai ns that summary judgnent was proper
as appellants failed to prove that any NARCO
asbest os product was the | egal cause of
appel l ants’ ill nesses.

In this Commonweal th, we have adopted
the | egal causation standard set forth in
Rest at enent (Second) of Torts 8§ 431 (1965):

§ 431. What Constitutes Legal Cause

The actor’s negligent conduct is a |lega
cause of harmto another if

(a) his conduct is a substantial factor
in bringing about the harm and

(b) there is no rule of law relieving
the actor fromliability because of the
manner in which his negligence has resulted
in the harm

See Deutch v. Shein, Ky., 597 S.W2d
141 (1980). To defeat the sunmary
j udgnents, appellants nust denonstrate that
NARCO asbestos products were a substantia
factor in bringing about appellants’
illnesses. W shall now review the evidence
to determine if appellants presented
material issues of fact as to causation.

The deposition of one Janmes Menshouse,
who worked at Arnto, illustrates how certain
NARCO asbest os-cont ai ni ng products were
utilized at the plant. Menshouse stated
t hat he observed NARCO s gunning m x and
NARCO s castable nmaterial used at Arncto. He



identified the gunning mx and the castable
mat erial as NARCO s by the conpany’s
trademark on their respective bags.
Menshouse deponed that both the gunning m x
and castable material had to be m xed by
wor kers at the plant and that dust was

rel eased as a result of the m xing process.
He further deponed that the gunning materi al
was used daily in sone areas of the plant,
and that the castable material was used at
various locations in the plant.

We now turn to the affidavit of appellants’
expert witness, Dr. Arthur L. Frank, which
provides, in relevant part, as follows:

10. . . . Once released into the

air, asbestos fibers and silica
particles often remain airborne for |ong
periods of tine and travel substanti al

di stances fromthe point of their

i beration. Once inhaled, asbestos
fibers and silica particles tend to
persist in the body.

11. | ampersonally famliar with the
Arnto Steel plant and taken in the
captioned litigation.

12. . . . each asbestos-containing
mat erial and silica-based refractory
product installed, . . . in the Arnto

Steel plant was a substantial contributing
factor in the induction of the asbestosis,
silicosis and m xed dust pneunoconi 0osi s
contracted by Arncto Steel plant workers.

Dr. Frank opines that once released in
the air, asbestos particles renmain airborne
for long periods of time and can travel
substantial distances. This is referred to
as the “fiber-drift” theory. He also states
he is famliar wwth the Arnto plant. Wthin
a reasonabl e degree of nedical certainty,

Dr. Frank further opined that asbestos-
containing material at Arnto was a



substantial contributing factor to
appel lants’ ill nesses.

In reaching his medical conclusions, Dr.
Frank relied upon the fiber-drift theory.
NARCO argues that Dr. Frank’ s expert
testinmony as to the fiber-drift theory is
insufficient to satisfy the substantia
factor test as to causation. NARCO attacks
such theory as untenable. NARCO urges this
Court to adopt the “frequency-regularity-
proxi mty” causation test, which was
iterated in Lohrmann v. Pittsburgh Corning
Corporation, 782 F.2d 1156 (4'" Cir. 1986).
This test requires that “[t]o support a
reasonabl e i nference of substanti al
causation, there nust be evidence of
exposure to specific [asbestos-containing]
product on a regul ar basis over sone
extended period of tinme in proximty to
where the plaintiff actually worked.” 1d.
at 1162-1163. In sum the test requires a
cl ai mant to have been exposed while in close
proximty to an asbestos product on a
regul ar and extended basis to prove injury.
We are of the opinion that to adopt either
the fiber drift theory or the frequency-
regularity-proximty theory as a nmatter of
| aw woul d i nfringe upon the nandate of the
jury to determ ne causation. Either theory
requires a factual determ nation as to
causation and, perforce, |egal cause.

CGenerally, the existence of |egal cause
is a question of fact for the jury. It only
becones a question of law for the Court
where the facts are undi sputed and are
suscepti bl e of but one inference. See
Huffman v. S. S. Mary & Elizabeth Hospit al
Ky.[,] 475 S.W2d 631 (1972). The cl ai mant
has the burden to prove | egal causation;
however, it is well recognized that “lega
causation may be established by a quantum of
circunstantial evidence fromwhich a jury
may reasonably infer that the product was a
| egal cause of the harm” Hol brook v. Rose,
Ky., 458 S.W2d 155, 157 (1970). To find
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causation, the jury naturally draws

i nferences fromcircunstanti al evidence.
These i nferences, however, nust be
reasonabl e, that is they nust indicate the
probabl e as di stingui shed from apossi bl e
cause.” Briner v. General Mdtors
Corporation, Ky., 461 S.W2d 99, 101 (1970).
Coupled with the facts herein, we are of the
opinion that Dr. Frank’s expert testinony
created a sufficient “quantum of
circunstantial evidence” to raise a factua

i ssue as to |legal causation.

Under the circunstances of the case at
hand, we believe the fiber-drift theory and
the frequency-regularity-proximty test
nmerely present two conpeting theories of
causation. The Court cannot choose which
theory to adopt; rather, as hereinbefore
expl ai ned, such choice is for the jury.

In reaching this decision, we rely upon
t he evidence that NARCO s asbest os-
containing materials were m xed at the plant
whi ch, of course, released asbestos fibers
into the air. It is uncontroverted that
appel lants all worked at Arnto during the
time NARCO admitted selling asbestos
products to the plant. According to Dr.
Frank’s theory, once released into the air
t hese asbestos fibers could travel for |ong
peri ods of tinme and substantial distances.
Dr. Frank further opined that the asbestos-
containing materials were a substantia
contributing factor to appellants’ diseases.
As such, we are of the opinion that materi al
i ssues of fact exist as to whether NARCO s
asbest os products were, indeed, a
substantial factor in causing appellants’
al | eged asbestos-related ill nesses.

Thus, we hold that the circuit court
conmtted error by entering sunmary
judgnents in favor of NARCO agai nst
appel | ant s.



Bailey v. North Anmerican Refractories Co., Ky. App., 95 S.W3d
868, 871-3 (2001)(footnotes omtted)(enphasis original).
Conparing the evidence in the present case to that
above quoted, we find that the Johnsons’ proof falls short of
t hat necessary to establish causation. The affidavits of
Johnson and his co-wrkers who were used to establish exposure
to asbestos said that they worked around the appell ees’ asbestos
i nsul ati on products, and that, “This process of cutting,
renmovi ng and installing asbestos insulation products was a very
dusty process. | (or ‘Daniel Johnson and |’) breathed the dust
created by Triangle s use and installation of asbestos
i nsul ati on products.”
The expert proof of causation is totally insufficient
to wthstand the notions for sumuary judgnent. Appellants’
brief indicates that three physicians “w Il (enphasis added)

each testify that each and every exposure to asbestos

contributes to the devel opnent of asbestos di sease.”
Unfortunately for appellants, what sone witness mght testify in
the future is of no help at this stage. It is what is in the
record at the tine the summary judgnment notion is submtted for
the trial court’s decision that is inportant.

Finally, under both the Kentucky and the

federal approach, a party opposing a

properly supported sumary judgnent notion

cannot defeat it w thout presenting at |east
some affirmative evidence showi ng that there
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is a genuine issue of material fact for

trial.
Steel vest, Inc. v. Scansteel Service Center, Inc., Ky., 807
S.W2d 476, 482 (1991). The appellants have produced no such
evidence. |t would not have been difficult to have testinony
such as in Bailey placed in the record; the nedical reports
relied upon by appellants, however, do not suffice to establish
causati on under that case.

Having ruled in this manner, we find it unnecessary to
reach the questions concerning appellants’ response to orders of
the trial court, and its power to enforce its orders.

The judgnent of the McCracken Circuit Court is

af firned.
HUDDLESTON, JUDGE, CONCURS
KNOPF, JUDGE, CONCURS | N RESULT ONLY.
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