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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.

KNOPF, JUDGE: During the pre-dawn hours of April 14, 2001,
Frank Masby, 111, and four cohorts disabled the alarmat a shop,
the Gun Site, on Nicholasville Road in Lexington, broke the
shop’s front window with a [arge rock, and stole fromthe
prem ses ei ght handguns and six rifles. At the tinme of the
of fense Masby was fourteen years ol d.

He was arraigned in the juvenile branch of the Fayette

District Court on July 10, 2001. At a pre-trial conference on



July 25, 2001, Masby, against the advice of counsel, declined
the Assistant County Attorney’s offer to plea bargain, and so
was ordered pursuant to KRS 640.010 to appear at a hearing on
August 6, 2001, to determine if he was to be transferred to
circuit court as a youthful offender. The attorneys agreed, it
seens, that Masby woul d have anot her chance to plead guilty as a
public offender at that hearing. By the day of the hearing
Masby had decided to plead guilty, but when he attenpted to
initiate the plea process, the County Attorney refused. She
W t hdrew the Assistant County Attorney’s prior plea offer,
what ever it may have been, and advocated Masby’'s transfer to
circuit court.

The district court ordered the transfer, and in
Sept enber 2001, Masby was duly indicted as a youthful offender.
In March 2002, he pled guilty in Fayette Crcuit Court to first-
degree burglary, a class-B felony.! By judgnent entered March
29, 2002, the court sentenced himto ten years’ inprisonnent.
In pleading guilty, Masby reserved the right to appeal fromthe
order transferring himto circuit court and froman order of the
circuit court denying his notion to enforce the Assistant County
Attorney’'s alleged offer to plea bargain. Masby’'s first claim
is neritless. The second, however, raises a question of fact

t hat cannot be resolved on the present record. W are obliged,

! KRS 511. 020.



therefore, to vacate the circuit court’s judgnent and to renmand
for additional proceedings.

KRS 640. 010 provides in part that where, as in this
case, there is probable cause to believe that a juvenile at
| east fourteen years old has conmtted a class-B felony, the
district court may order himto face the charge as a yout hful
offender in circuit court. |In exercising its discretion to
order such a transfer, the district court nust consider the
statutory factors listed in KRS 640.010(2)(b) and shoul d not
order transfer unless at least two of the factors favor it.? The
Fayette District Court found that the seriousness of Masby’'s
of fense, his prior record, and the need to ensure public safety
all favored transfer. Masby contends that these findings were
not supported by substantial evidence, as he correctly notes
they must be.® Masby has not, however, provided us with a
transcript of the transfer hearing. Absent a record, we nust
assune that the evidence supported the district court’s
decision.* W may al so observe that, on its face, Msby’s

participation in the theft of several high-powered weapons is a

serious offense against the public safety. Masby is not

2 KRS 640.010(2)(c).

3 Stout v. Conmonweal th, Ky. App., 44 S.W3d 781 (2000).

* Pentecostal Church of Christ v. Wbb, Ky., 412 S.W2d 264
(1967).




entitled to relief fromthe order transferring himto circuit
court.

Masby’ s princi pal contention is that the prosecution
shoul d have permtted himto plead guilty as a public offender.
The Assistant County Attorney prom sed to accept such a plea, he
clainms, and the prosecution should be held to that prom se.
Masby is correct, of course, that “[i]f a plea offer is nmade by
t he prosecution and accepted by the accused, either by entering
a plea or by taking action to his detrinent in reliance on the
offer, then the agreenent becones binding and enforceable.”®
Prior to acceptance in one of these ways, however, the general
rule is that either party to a plea bargain is free to change
his or its mnd. An offer may be w thdrawn; even an agreenent
may be revoked.®

Qobvi ously, Masby did not accept the prosecution’s
purported plea offer by entering a plea, and we agree with the
circuit court that he did not rely on it to his detrinent. 1In
fact, he did not rely on it at all. He took no action in
performance of the agreenent.

Nevert hel ess, Masby contends that the general rule

permtting the prosecution to withdraw its offer should not

° Mat heny v. Commonweal th, Ky., 37 S.W3d 756, 758 (2001)
(Gtations and internal quotation marks omtted.).

® Cope v. Commonwealth, Ky., 645 S.W2d 703 (1983); Adkins v.
Commonweal th, Ky. App., 647 S.W2d 502 (1982).




apply in this case. He asserts that he was reluctant to pl ead
guilty at the pre-trial conference because he feared retaliation
by his co-defendants and that the Assistant County Attorney,
acknow edging his fears, prom sed not to withdraw the offer

until Masby could consider it apart fromhis cohorts. Mshy
further asserts that he declined to plead guilty at the pre-
trial conference because of this assurance that he could pl ead
guilty later. |If both of these assertions are true, if the

Assi stant County Attorney prom sed not to withdraw the pl ea
offer and if Masby relied on that promse in deciding to

post pone acceptance, then we would agree with Masby that the
prosecution was estopped fromw thdrawing the offer as it did.
Even a prom se unrelated to a plea bargain can becone bindi ng on
a prosecutor if it reasonably induces a defendant to rely upon
it to his detrinent.’

Unfortunately, following its hearing on this issues,
the circuit court made findings on neither of Masby’'s
assertions. The court deenmed themirrelevant in Iight of the
general rule noted above. This, we believe, was an error. On
remand, the court nust make these findings. It is free, of
course, to hear additional evidence. |If it finds that Masby’'s
assertions are substanti ated--that he would have pled guilty at

the pre-trial hearing were it not for the prosecutor’s prom se

" Workman v. Conmonweal th, Ky., 580 S.W2d 206 (1979).




that he could do so later--then the matter shall be returned to
the district court and Masby permtted to enter his guilty plea
as a public offender. If it finds to the contrary, then its
original judgnent shall be reinstated.

Accordi ngly, we vacate the March 29, 2002, judgnent of
the Fayette Circuit Court and remand to that court for

addi ti onal proceedi ngs consistent herewth.
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