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BEFORE: DYCHE, JOHNSON AND SCHRCDER, JUDGES.
DYCHE, JUDGE: Eric LI oyd Hermansen appeals from an order of
the Gallatin Grcuit Court denying his post-conviction notions
to vacate his 1997 nurder conviction and sentence. W affirm

In 1997, a jury convicted Hermansen of first-degree
nmurder after finding that he shot and killed Harry Lee Jones.
The Kentucky Supreme Court affirnmed this nmurder conviction in an

unpubl i shed opi ni on rendered Septenber 28, 2000. Prior to the

! Hermansen was al so convicted of two counts of wanton endangernent. The
Suprenme Court, however, reversed the wanton endangernent convictions after
finding no evidence that the actions constituting wanton endanger nent
actually occurred in Gallatin County.



Suprene Court’s decision, Hermansen filed a collection of
nmotions with the trial court, including notions pursuant to
Kentucky Rules of Crimnal Procedure (RCr) 11.42 and Kentucky
Rul es of G vil Procedure (CR) 60.02. In his notions, Hernmansen
argues that trial counsel provided ineffective assistance, that
the grand jury never considered this matter, and that his

convi ction was based on perjured testinony. Hermansen al so
asserts that he could “show and prove” that the shots he fired
did not contribute to Jones’s death. The trial court denied

t hese post-conviction notions. This appeal followed.

Her mansen brings forth several argunents for our
review. We first turn to Hermansen’s argunent that adequate
appel l ate review was thwarted by the Gallatin Crcuit Cerk’s
refusal to certify the record fromhis nmurder conviction. On
April 24, 2003, we ordered the Gallatin GCrcuit Court to certify
and forward to us all materials contained in the record
concerni ng Hermansen’ s nurder conviction. W have received and
t horoughly reviewed the record from Hermansen’s nurder trial.
Accordingly, this argunment is noot.

Next, Hermansen argues that the trial court erred by
not meki ng specific findings of fact under CR 52.01. W find
this argunment to be conpletely without nerit. Findings of fact
and concl usions of law are required under CR 52.01 only if

i ssues of fact are tried before the court: rulings on notions



are exenpt. Cday v. day, Ky., 424 S.W2d 583 (1968). The

court was not required to make findings of fact herein.

Third, Hermansen argues that the trial judge was
required to recuse hinself from considering these post-
conviction notions. In his brief, Hermansen asserts that the
trial judge displayed personal bias by submtting an affidavit
to the Kentucky Bar Association stating that Hermansen's tria
counsel aggressively defended Hermansen at trial. W disagree.

KRS 26A. 015(2) provides in pertinent part as foll ows:

Any justice or judge of the Court of Justice

or master conm ssioner shall disqualify

hi nsel f in any proceeding:

(a) Wiere he has a personal bias or

prejudi ce concerning a party, or persona

know edge of disputed evidentiary facts

concerning the proceedi ngs, or has expressed

an opi nion concerning the nerits of the
pr oceedi ng;

(e) Where he has know edge of any ot her

circunstances in which his inpartiality

m ght reasonably be questioned.

It is our responsibility to reviewthe record to
determ ne whether disqualification was required. Cearly, the
provi sions of KRS 26A. 015 are mandatory. However, “[a] party’s
nmere belief that the judge will not afford a fair and inpartia

trial is not sufficient grounds to require recusal.” Wbb v.

Commonweal th, Ky., 904 S.W2d 226, 230 (1995)(citation omtted).




Further, this Court has held that the trial judge is in the
“best position to determ ne whet her questions raised regarding

his inpartiality [are] reasonable.” Jacobs v. Commonweal t h, Ky.

App., 947 S.W2d 416, 417 (1997). Finally, Kentucky |aw

recogni zes that “[r]ecusal is appropriate only when the
information is derived froman extra-judicial source. Know edge
obtained in the course of earlier participation in the same case

does not require that a judge recuse hinself.” Marlowe v.

Commonweal th, Ky., 709 S.W2d 424, 428 (1986) (quoting United

States v. Wnston, 613 F.2d 221, 223 (9th Gr. 1980)). Thus, to

warrant recusal, there nust be sone show ng of personal bias or

prej udi ce agai nst the party or know edge of disputed evidentiary
facts obtained froman extra-judicial source. Bare specul ation

is never enough. Marlowe, 709 S.W2d at 428.

Her e, Hermansen presents no evi dence of bias or
prejudice. He nmerely speculates that the trial judge nust be
prej udi ced agai nst him sinply because the judge cooperated with
the KBA during its investigation into a conplaint Hermansen
filed against his trial counsel. In his affidavit to the KBA,
the trial judge stated that counsel “aggressively advocated for
his client in both a professional and ethical manner throughout
this action” despite overwhel m ng evidence. Further, the tria
j udge noted that Hernmansen never conpl ai ned about counsel’s

performance. At no tine in his affidavit to the KBA did the



j udge provide an opi nion concerning the nerits of Hermansen’s
post-conviction notions. |In fact, after a review of the
vol um nous record before us, it is clear that the eval uations
contained within the judge' s affidavit concerni ng Hermansen’s
trial counsel appear to be correct. Moreover, despite his
assertions that the trial judge based his affidavit on extra-
judicial know edge, Hermansen fails to identify the know edge
the trial judge acquired extra-judicially. Thus, we find
Hermansen’s claimthat the trial judge was biased to be nere
specul ation. Therefore, the trial judge did not err by refusing
to recuse hinmself fromthe post-conviction proceedings.

Her mansen next argues that the trial court erred in
di sm ssing his notions to vacate because perjured grand jury and
trial testinony, msleading testinony, evidence denonstrating
that his shots did not fatally wound Jones, and the all eged
unconstitutional actions of nunerous officers of the court
entitled himto a newtrial. W reject this argunent.

CR 60.02 all ows defendants to raise issues that “were
unknown and coul d not have been known to the noving party by
exerci se of reasonable diligence and in tine to have been

otherwi se presented to the court.” Barnett v. Commonwealt h,

Ky., 979 S.wW2d 98, 101 (1998) (quoting Young v. Edward

Technol ogy Group, Inc., Ky. App., 918 S.W2d 229, 231 (1995)).

CR 60.02 provides relief that is not available by direct appeal
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or in post-conviction relief proceedings. Go0ss V.

Commonweal th, Ky., 648 S.W2d 853 (1983). This renedy is not

i ntended to give defendants additional opportunities to
chal  enge a judgnent. Id.

Al but two? of the clains listed in Hermansen’'s brief
under the heading “Preservation of Al Specified Issues Therein
Appel lant’ s Motions to Vacate by Presentati on For Exhaustion
Pur poses Under Federal Habeas Corpus, 28 U S.C. § 2254”" were
known to Hermansen at the time of his trial and at the tine of
his direct appeal. Hermansen did not present these issues on
direct appeal. Mreover, Hermansen does not allege that he only
recently discovered the issues concerning perjury, evidentiary
matters and inproprieties commtted by court personnel that he
can “show and prove.” Hence, Hermansen cannot present these
clainms in a CR 60.02 notion.

We now address Hermansen’ s argunents regardi ng
i neffective assistance of counsel. Hermansen contends that
trial counsel provided ineffective assistance by conceding his
guilt during trial. W reject this argunent.

In order to establish ineffective assistance of
counsel, a person nust satisfy a two-part test show ng that
counsel’s performance was deficient and that the deficiency

resulted in actual prejudice affecting the outcone. Strickland

2 The remaining two clains listed in this section of Hermansen's brief

concern the argunent that trial counsel provided ineffective assistance.
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v. Washington, 466 U S. 668 (1984). There is, however, a

presunption that the chall enged acti ons of counsel m ght be
consi dered reasonable trial strategy. 1d., 466 U S. at 689.
The burden is on the novant to overcone the strong presunption
t hat counsel’ s assistance was constitutionally sufficient.

Gsborne v. Commonweal th, Ky. App., 992 S.W2d 860, 863 (1998)

(quoting Jordan v. Conmonwealth, Ky., 445 S.W2d 878 (1969)).

Qur review of the record indicates that defense
counsel s strategy, in light of Hermansen' s taped adm ssion to
| aw enforcenent officers that he shot Jones, was to portray his
client as a young man who, as a result of his anger in |osing
his girlfriend to Jones, |lost control of his enptions and
ultimately killed Jones as a result of his extreme enotiona
di sturbance. The extrene enotional disturbance defense was
consistent with the evidence presented at trial, which included
testinmony given by a witness present during the shooting,

Her mansen’ s own taped confession, and the testinony of severa
| aw enforcenent officers who investigated this incident.

Ef fective assi stance of counsel does not deny counse
the freedom of discretion in determi ning the neans of presenting

his client’s case. Hibbs v. Commonweal th, Ky. App., 570 S. W 2d

642 (1978). Having reviewed the record in great detail, we
conclude that Hermansen failed to overcone the presunption that

counsel’s actions were other than sound trial strategy.



Accordingly, the trial court correctly rejected appellant’s
claimof ineffective assistance.

Finally, we reject Hermansen’s assertion that he is
entitled to an evidentiary hearing on his post-conviction
nmotions. An evidentiary hearing is not required unless the
def endant raises material issues of fact that cannot be
concl usively resolved by an exam nation of the record. Fraser

v. Commonweal th, Ky., 59 S.W3d 448 (2001). Since the issues

rai sed herein are clearly resolvable after an exam nation of the
record, the trial court properly denied Hermansen’ s post-
convi ction notions w thout holding an evidentiary hearing.
The judgnent of the Gallatin Grcuit Court is
af firnmed.
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