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BEFORE: COMBS, KNOPF, AND TACKETT, Judges.
COMBS, JUDCE. The Commonweal th of Kentucky appeals from an
order of the Jefferson Crcuit Court dism ssing the charge of
second- degree escape | odged agai nst Jason Weaver foll ow ng
violation of the terns of his participation in the hone
incarceration program W reverse and remand for further
pr oceedi ngs.

Weaver, the appellee, was indicted for assault and

crimnal abuse. He had been arrested and was awaiting trial on



t hese charges when the Jefferson Circuit Court conmtted himto
the custody of the Jefferson County Departnent of Corrections.
Under the ternms of the comm tnment, Weaver was to return to court
for trial on August 29, 2001. In the neantinme, as a participant
in the Hone I ncarceration Program he was ordered to wear an

el ectronic nonitoring device and to remain in his hone as
outlined in the pretrial release plan. Waver:s bond was
described by the clerk as AROR [rel eased on own recogni zance]

w speical (sic) conditions H1.P. [honme incarceration prograni
wwrk release . . . .

In July 2001, Weaver failed to report on tinme to work.
As a result, an officer supervising Weaver's participation in
t he Hone | ncarceration Program arranged for \Waver to report to
the programs offices. Waver failed to appear and could not be
| ocated for several weeks. He was subsequently indicted for
escape.

Before trial, Waver filed a notion to dismss the
escape charge. In an order entered March 28, 2002, the
Jefferson Gircuit Court concluded that Waver:s participation in
t he Hone | ncarceration Programwas Anot the sort of custody
required for a charge of Second Degree escape.i Oder at 3. W
di sagr ee.

The single issue presented by this appeal is whether

Weaver:s comritnent to the custody of the Jefferson County
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Departnent of Corrections and participation in the Hone
I ncarceration Program constitutes Acustody@ within the nmeani ng of
KRS 532.010(2). We conclude that it does.

Custody is defined as "restraint by a public servant
pursuant to a lawful arrest, detention, or an order of court for
| aw enforcenent purposes . . . ." KRS 520.010(2). Custody does
not i nclude supervision of probation or parole or constraint
incidental to release on bail. 1d. One is guilty of escape in
the second degree "when . . . being charged with or convicted of
a felony, he escapes from'custody.'@ KRS 520.030(1). As it

relates to escape, “custody” nust be interpreted nore broadly

than in other situations. Stroud v. Commonweal th, 922 S. W2d

382 (1996).

Weaver was arrested on fel ony charges and was
incarcerated. Pursuant to a court order, he was then rel eased
into the custody of the Jefferson County Departnment of
Corrections.® Waver was informed of the conditions of his
rel ease. He was required to wear an el ectronic nonitoring
device at all tinmes and to remain in his honme except as clearly
designated by the release form He was subject to constant

surveillance by | aw enforcenent officials. He was specifically

KRS 431.517 provides that hone incarceration may be ordered as a form
of pretrial release subject to the conditions inposed by the provisions of
KRS 532.200 to 532.250. See also Kentucky Rules of Criminal Procedure (RCr)

11.42(1). AHone incarceration” is defined at KRS 532.200(2) as Ause of a
person:s hone for purposes of confinenent.@ (Enmphasis added.)




advi sed that violation of the conditions of his hone

i ncarceration nmight result in prosecution for escape.? Al though
Weaver was no | onger housed in the county jail at the tinme of
hi s unaut hori zed departure from his home, he undoubtedly

remai ned in "custody" as contenplated by the order of the tria
court.

We are not persuaded that Waver’s participation in
t he Hone | ncarceration Program anounted to a “constraint
incidental to release on bail.” The restraint and surveillance
descri bed here are qualitatively different fromthe incidental
“constraint” involved in a release on bail. Waver’'s restraint
and surveillance were not “incidental” to his pretrial rel ease;
they were integral to it and required neticul ous conpliance in
order to avoid a charge of escape.

Weaver's renoval of the electronic nonitoring device
and unaut hori zed departure fromhis hone constituted an escape
from custody as defined by KRS 520.030. The record indicates
t hat Weaver had a cl ear understanding that he was not permtted
to renmove the nonitoring device or to | eave his residence
outside the specified periods for specified purposes.

Therefore, we conclude that the trial court erred by dism ssing

t he escape char ge.

2KRS 532.220(2) specifically provides that violation of the conditions
of home incarceration may subject the honme incarceree to prosecution for
escape under the provisions of KRS 520.030.



The order of the Jefferson Circuit Court granting

Weaver's notion to dismss is reversed.
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