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BEFORE: BARBER, BAKER, AND JOHNSON, JUDGES.

BARBER, JUDGE: The Appellant, Rosel eigh Carmack (“Carmack”),
seeks review of a trial order and judgnment of the Kenton Circuit
Court entered upon a jury verdict in favor of the Appell ees,
George Hall, MD. and Preferred Surgical Care,

P.S.C (collectively “Dr. Hall”), and Carol MIburn, MD. (“Dr.
M| burn”), in this medical negligence case. W are asked to
deci de whether the trial court erred in directing a verdict on

the issue of informed consent and in prohibiting Carmack from



i ncludi ng informed consent in her closing argunent. Finding no
error, we affirm

We refer to the record as necessary to resolve the
i ssue before us. KRS 304.40-320 provi des:

In any action brought for treating, exam ning, or
operating on a claimnt wherein the claimant's

i nformed consent is an elenment, the claimnt's

i nformed consent shall be deened to have been

gi ven where:

(1) The action of the health care provider in
obtai ning the consent of the patient or another
person authorized to give consent for the patient
was in accordance with the accepted standard of
medi cal or dental practice anong nenbers of the
profession with simlar training and experience;
and

(2) A reasonable individual, fromthe information
provi ded by the health care provider under the

ci rcunst ances, woul d have a general understandi ng
of the procedure and nedically or dentally
acceptable alternative procedures or treatnents
and substantial risks and hazards inherent in the
proposed treatnent or procedures which are
recogni zed anong ot her health care providers who
performsimlar treatnments or procedures;
(Enphasi s added)

I n Hawki ns v. Rosenbl oont, a panel of this Court

expl ai ned:

An action based on lack of informed consent "is
inreality one for negligence in failing to
conformto a proper professional standard...."
Holton v. Pfingst, Ky., 534 S.W2d 786, 788
(1975). As in any nedical mal practice case, the
general rule is that expert testinony is required
to negate infornmed consent. Keel v. St.

El i zabet h Medi cal Center, Ky., 842 S. W 2d 860,
862 (1992). In Keel, the hospital admnistered a

CT scan that involved injecting a contrast dye

1 Ky. App., 17 S.W3d 116, 119 (1999).
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into the patient's system The patient |ater
devel oped thronbophlebitis at the site of the
injection. The Suprene Court found that expert
testinmony was not required to establish inforned
consent in this case because the patient was
gi ven absolutely no information whatsoever
regarding the risks and hazards of the procedure.
Thus, Keel is limted in its application
to situations where no information is given to
the patient regarding the risks and hazards of
t he procedure. (Enphasis added)

Here, information was given to the patient. Moreover,
Carmack signed both the Preferred Surgical Care P.S.C. “Inforned
Surgi cal Consent” formauthorizing Dr. Hall to performa right
nodi fied radi cal mastectony, as well as the St. Elizabeth
Medi cal Center “Consent for Surgical Treatnent” form
authorizing Dr. Hall to performthe procedure. Thus, expert

testinmony was required in this case.

Carmack asserts that Dr. Donna G over, one of her
expert witnesses, testified as to the standard of care; however,
she does not cite any testinony fromDr. dover that Dr. Hall’'s
action in obtaining consent was in not accordance with the
accepted standard of nedical practice anong nenbers of the
profession with simlar training and experience. Carmack states
that “Dr. dover testified live. TAPE 2; 03/21/2002; 09:29: 20,
et seq.” Carmack then notes Dr. G over’s testinony about
prophyl acti c nmastectom es; however, the case sub judice does not

i nvol ve a prophyl actic mastectony. Appellees assert that Dr.



A over did not address the issue of proper informed consent. W
decline to search the record to determne if any of Dr. dover’s

testimony m ght support Carmack’s position.

Carmack does provide specific references to portions of

Dr. Spratt’s testinony. Appellees respond that Dr. Spratt
testified repeatedly that he did not know anythi ng about the

di scussions Dr. Hall had with Carmack. Having reviewed Dr.
Spratt’s testinony in its entirety, we agree. Dr. Spratt’s

opi nion on the subject is, in fact, no opinion at all. The

trial court properly granted a directed verdict and properly
precl uded Carmack from arguing |ack of inforned consent in

cl osing, where she failed to present any conpetent testinony on

t he issue.
Accordingly, we affirm
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