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BEFORE: DYCHE, JOHNSON, AND SCHRODER, JUDGES.

SCHRCDER, JUDGE. On March 17, 2001, the appellant, Jewell Edw n
Hall (Hall), shot Lavelle Buford (Buford) in the parking | ot of
the B-Bone Club in Paducah, Kentucky. A MCracken County G and
Jury indicted Hall on one count of crimnal attenpt to commt
mur der and one count of possession of a handgun by a mi nor.

Hal | proceeded to jury trial, and, on February 5, 2002, the jury

convicted Hall on both counts. On April 17, 2002, the MCracken



Circuit Court sentenced Hall to a total of seventeen (17) years
and six (6) nonths in the state penitentiary.

On appeal, Hall raises five clains of error.
First, Hall clainms the McCracken Circuit Court erred when it
refused to strike jurors for cause. During voir dire but before
a discussion on the presunption of innocence, Hall’'s tria
counsel initially asked how many of the jurors could find Hal
not guilty “right now” Initially, no jurors raised his or her
hand. Hall’s counsel repeated the question and the jurors
rai sed their hands. Hall’s counsel comrented that the jurors
had suddenly decided to raise their hands. In response, a
femal e juror asked, “with or w thout evidence?” Hall’'s counse
told the juror that the juror could not find Hall not guilty.
The juror responded, “not w thout any discussion.” Hall’s
attorney asked if other jurors felt the sane. One juror said he
woul d have to have evidence one way or the other, and another
juror stated he could find Hall neither guilty nor not guilty at
that point. Hall’s counsel then questioned individual jurors
whet her they could find Hall not guilty “right now” Hall’s
counsel accused one juror of not believing Hall was presuned
i nnocent until the Commonweal th had proved Hall guilty beyond a
reasonabl e doubt. The juror responded that Hall was innocent
until proven guilty but stated that Hall was on trial for sone

reason and that the juror had yet to hear evidence one way or
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the other regarding guilt. Hall’s counsel asked if any other
jurors agreed with these statenents. She identified those
jurors who did by nane and then noved to another issue.
Subsequently, she asked if Hall had to prove sonething. No
juror agreed with that proposition. Further, she asked if any
juror would hold Hall’s refusal to testify against himand none
said they woul d.

After voir dire when the court took up perenptory
chal | enges, Hall’'s counsel chall enged for cause those jurors she
felt refused to find Hall not guilty “right now” The circuit
court stated that Hall’ s counsel had confused the jury since her
guestions did not directly relate to the presunption of
i nnocence and deni ed her chal |l enges for cause.

On appeal, Hall argues that these jurors failed to
under stand and adhere to the presunption of innocence and shoul d
have been struck for cause. Hall points out that he exhausted
his perenptory challenges in order to renove as nany of these
jurors as possible. Hall argues that a juror who clearly shows
prej udi ce cannot be rehabilitated by sinply being asked to put

asi de his or her personal views and know edge. Montgonery v.

Commonweal th, Ky., 819 S.W2d 713, 717 (1991). Hall argues that

these jurors were unable to adhere to the presunption of
i nnocence, thus, could not be rehabilitated. Hall |ikens them

to the juror in Hunble v. Commonweal th, Ky. App., 887 S.W2d 567




(1994), wherein one juror stated that he would require the
defendant to take the stand if things | ooked bad in order for
the juror to find the defendant not guilty, even if the
prosecution had failed to prove guilt beyond a reasonabl e doubt.
In Hunble, the trial court failed to strike the juror for cause,
and this Court held that the juror should have been stricken.
Hal | argues that the circuit court abused its
di scretion when it refused to strike the jurors for cause. Hal
poi nts out that we nust presune prejudice and nust reverse when
a crimnal defendant has been forced to exhaust his perenptory
chal | enges on jurors who shoul d have been stricken for cause.

Ganbl e v. Comonweal th, Ky., 68 S.W3d 367, 373 (2002).

We recogni ze that striking a juror for cause rests
soundly within the trial court’s discretion and we will not
reverse absent a clear abuse of that discretion. Barth v.

Commonweal th, Ky., 80 S.W3d 390, 398-399 (2001). The Suprene

Court of Kentucky noted that “[i]npartiality is not a “technica
conception” but is a “state of mnd,” a “nental attitude of

appropriate indifference.” Montgonery, 819 S.W2d at 718,

guoting United States v. Wod, 299 U S. 123, 145-146, 57 S. Ct.

177, 185, 81 L. Ed. 78 (1936). The Suprene Court stated that
when reviewing a trial court’s decision regarding inpartiality,

it must review the totality of the circunstances. |d.



After reviewing the record, we agree with the circuit
court that Hall’s counsel confused the jury when she
i mredi ately, w thout preanble, conmanded those jurors, who could
find Hall not guilty “right now,” to raise their hands.
| mredi ately prior to this, the Commobnweal th had been di scussi ng
with the jury its responsibility to weigh the evidence and be
inmpartial. Gven the circunstances, Hall’'s counsel confused the
jury and no juror raised his or her hand. Hall’s counsel again
comanded the jurors to raise their hand if they could find Hal
not guilty. The jurors conplied and at |east two jurors stated
that Hall was innocent until the Commonweal th proved himaguilty.
But others stated that they had yet to see any evi dence and
could not find himeither guilty or not guilty. Hall takes
particul ar unbrage wth the statenents of one juror, M.
Wal t hen. Walthen adamantly stated twice that Hall was presuned
i nnocent according to the law but that Hall was in court for a
purpose. Walthen stated that he had yet to see evidence one way
or the other regarding guilt or innocence. Hall contends that
Wal t hen | acked the appropriate nental attitude of indifference.
However, after exam ning the record, Walthen appeared to firmy
grasp the presunption of innocence and to be inpartial. W find
that the McCracken Gircuit Court did not abuse its discretion

when it denied Hall’'s chall enges for cause.



Second, Hall argues that the Commonweal th viol ated the

test pronulgated in Neil v. Biggers, 409 U S 188, 93 S. C.

375, 34 L. Ed. 2d 401 (1972), for the introduction of an in-
court identification of a defendant by a witness. According to
Bi ggers, 409 U S. at 199,

the factors to be considered in evaluating

the Iikelihood of msidentification include

the opportunity of the witness to view the

crimnal at the tinme of the crime, the

wi tness’ degree of attention, the accuracy

of the witness’ prior description of the

crimnal, the level of certainty

denonstrated by the witness at the

confrontation, and the length of tine

between the crinme and the confrontation.
According to Hall, the Commonwealth failed to ask the victim
Buf ord, or any other witness, to make an in-court identification
of the shooter as Hall. Hall argues that the Commonweal th did
not ask for an in-court identification because it knew it could
not neet the Biggers test. Thus, Hall contends the circuit
court erred in allow ng the Conmonwealth to put on evidence that
was the equivalent of an in-court identification which did not
nmeet the Biggers test.

Hal | points to the testinony of Daryl Strickland
(Strickland). According to Hall, Strickland testified that he
saw t he shooter |eave the club, saw the shooter retrieve a gun

from an unknown person and saw t he shooter shoot Buford tw ce.

Strickland testified that he heard soneone say, “Jewell ain't a



punk.” Hall argues that the Conmonweal th shoul d have asked
Strickland if he saw the shooter in the courtroom Hall argues
that at the time of the shooting, it was dark, thus, Strickland
failed to get a good |ook. Hall points out that al nost a year
had passed since the shooting and Strickland could not have had
a high level of certainty.

Hal | points to the testinony of another of the
Commonweal th’ s wi t nesses, Hanmed Tal eban (Tal eban). According to
Hal |, Tal eban testified that while sitting in a vehicle, he saw
t he shooter shoot Buford twi ce and heard the shooter say, “Y al
can’t fuck with Jewell.” Tal eban did not nmake an in-court
identification. Hall argues Tal eban’s testinony allowed the
jury to infer that the shooter was in fact Hall. Furthernore,
Hal | argues Tal eban’s testinony is not credible since, when
shown a photo line-up, he said he was fifty percent sure that
t he shooter was a |ight-skinned African-Anerican, not Hall, who
is a dark-skinned African-Anerican. Hall insists this shows
t hat the Commonweal th coul d not have had Tal eban nmake an in-
court identification because it could not neet the Biggers test.

The Commonweal th argues that there is sinply no
Bi ggers issue in the case sub judice. The Commonweal t h argues
that there was sufficient direct and circunstantial evidence to
convict Hall. The Comonweal th points out that the victim

Buf ord, saw Jewell Hall raise his arm and then after turning to
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flee, felt two bullets strike him The Comobnweal th points out
that Jean Phill (Phill), the manager of the B-Bone C ub
testified that he saw Hall that evening and that Hall was
wearing an orange-colored shirt. 1In fact, Phill testified that
he personally knew Hall. Both Strickland and Tal eban testified
that they saw an African-American mal e, who was wearing an
orange shirt with the I ogo “Sean John” on it, shoot Buford. The
Commonweal th argues that there was sinply no in-court
identification issue present, thus, no need to apply the Biggers
test. The Commonweal th argues that it can use circunstantia
evidence at trial and that it properly used circunstantia

evidence in the case sub judice. Smth v. Comonweal t h, Ky.

App., 41 S.W3d 458, 461 (2001). The Comonweal th points out
that Hall did not preserve this issue. |In fact, the
Commonweal th refers to Hall’'s in-court identification argunent
as a non-issue.

While Hall clains that the Conmonweal th viol at ed
Biggers and the circuit court allowed this, Hall is actually
arguing the sufficiency of the evidence. W agree with the
Commonweal th that the evidence is sufficient. Buford testified
that he had an altercation with Hall while inside the club.
Buford testified that as Hall was exiting the club, he went up
to Hall and struck Hall twice in the face. Buford testified

that he saw Hall walk toward Hall’'s vehicle and then saw Hal |



raise his arm Buford testified he was then struck tw ce by
gunfire. Both Strickland and Tal eban testified that an African-
American male in an orange shirt with the “Sean John” | ogo shot
Buford. Strickland testified that, contenporaneous with the
shooting, he heard soneone say, “there weren’t any punks in
Paducah.” He then heard soneone yell, “Jewell ain’'t a punk.”
Tal eban testified that after the shooter fired, he heard, “Y al
can’t fuck with Jewell.” Phill, the club manager, testified he
knew Hal |, that Hall was wearing an orange shirt on the night of
t he shooting, and when Hall arrived, Phill frisked himand felt
a small caliber handgun on Hall’'s person. He turned Hall away
because of the handgun. Hall returned w thout the handgun, and
Phill permtted himto enter the club. G ven the evidence on
the record, we find that the circuit court did not err.

Third, Hall argues that the circuit court erred when
it denied his notion for directed verdict regarding the charge
of possession of a handgun by a mnor. Hall argues that Phill
t he manager of the B-Bone Club who frisked Hall when he first
arrived at the club, testified that he only felt the handle of a
smal | cal i ber handgun. Hall points out that Phill never saw
Hall with a handgun; thus, Phill nerely opined that Hall had a
handgun. Hall argues that Phill nmay have been m staken. Hal
argues that none of the eyewitnesses identified himas the

shooter. Considering the above, Hall argues that the
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Commonweal th failed to prove beyond a reasonabl e doubt that Hal
possessed a handgun; thus, the circuit court erroneously denied
his notion for directed verdict even if the evidence was vi ewed

in alight nost favorable to the Commonweal th. Comonwealth v.

Benham Ky., 816 S.W2d 186 (1991). Hall argues that the jury
coul d not have reasonably convicted Hall of possession of a
handgun based solely on Phill’s testinony.

The Commonweal th argues that Hall, at the close of the
Commonweal th’s case, nade a general notion for directed verdict.
However, when Hall renewed his notion for directed verdict at
the close of all the evidence, he only renewed the notion as to
the attenpted nurder charge, not the possession charge. Thus,

t he Comonweal th argues Hall failed to preserve the issue, and
therefore this Court should not consider it. Gaves v.

Commonweal th, Ky., 17 S.W3d 858, 866 (2000). The Commonweal th

argues that even if this Court does address the merits,
sufficient evidence existed to convict Hall

We nust agree with the Commonweal th. According to the
Suprene Court, “[w hen there are multiple counts, the proper
procedure for challenging the sufficiency of evidence on one
particular count is to object to the giving of an instruction on
that count.” Gaves, 17 S.W3d at 866. In the case sub judice,
Hal | failed to object to the instruction on the possession

charge, thus, failed to preserve the issue for appellate review
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However, even if Hall had preserved the issue, we
concl ude sufficient evidence existed to convict Hall of the
possessi on charge. “On appellate review, the test of a directed
verdict is, if under the evidence as a whole, it would be
clearly unreasonable for a jury to find guilt, only then the
defendant is entitled to a directed verdict of acquittal.”
Benham 816 S. W 2d at 187.

In the case sub judice, Phill testified that he felt
the handle of a small caliber handgun on Hall’'s person. He also
testified that Hall was wearing an orange shirt. Strickland and
Tal eban testified that the shooter, who wore an orange shirt

with the “Sean John” logo on it, shot Buford with a small chrone

pistol. Strickland testified that he heard soneone yell,
“Jewell ain't a punk.” Taleban testified he heard the shooter
say, “Y all can’t fuck with Jewell.” G ven this evidence, the

jury reasonably concluded that Hall was in fact the shooter and
necessarily possessed a handgun when he shot Buford. W
conclude the circuit court did not err.

Fourth, Hall argues that the circuit court erred when
it overruled his objection to Charlotte Wallace’s testinony.
Charlotte Wall ace (Wall ace) was Buford s charting nurse
subsequent to the shooting. She testified that she asked Buford
who shot him She testified that Buford answered through his

aunt that Jewell had shot himand she noted this in Buford’s
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chart. Hall argues that the statenents Wall ace solicited from
Buf ord were neither for treatnent nor diagnosis; thus, the
statenments did not fall under the nedical records exception

found in KRE 803(4). Rabovsky v. Commonwealth, Ky., 973 S.W2d

6 (1998).

The Commonweal th argues that Wallace was presented as
a wtness to rebut Hall’s insinuation that Buford s aunt had
suggested to Buford that Hall was the shooter. The Commonweal t h
points out that the prosecution laid a detailed foundation
regarding Buford’ s statenment to Wallace and only after |aying
t he proper foundation did the prosecution elicit Buford' s
statenment from Wal | ace that the shooter was “Jewel|l.” The
Commonweal th al so argues that Buford' s statenment to Wallace was
adm ssi bl e under KRE 801A(a)(2) as a prior consistent statenent
to rebut Hall’s insinuation that Buford had |lied on the stand.
The Commonweal th al so argues the statenment was adm ssi bl e under
KRE 801A(a)(3) regarding the identification of a person that
Buf ord had percei ved.

On cross-exam nation of Buford, Hall’s trial counse
asked Buford if it were true that “someone” had suggested to him
that Hall was the shooter, and inplied that this person was his
aunt. Buford denied this and insisted that his aunt did not
tell himHall was the shooter. Hall’'s counsel clearly inplied

that Buford was lying. Thus, the prosecution properly called
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Wal l ace to testify to the statement she elicited fromBuford to
rebut Hall’s allegation of recent fabrication. The circuit
court did not err in overruling Hall’s objection and admtting
Wal | ace’ s testinony.

Finally, Hall argues that the circuit court erred when
it allowed the prosecutor, Chris Hollowell (Hollowell) to ask
i mproper questions on re-direct exam nation that shifted the
burden of proof fromthe Comonwealth to the defense. Hall did
not object to Hollowell’s questions at trial and requests this
Court to consider his argunent as pal pable error pursuant to RCr

10.26. Hall points out that during the Comonwealth's re-direct

exam nation of Jean Phill, Hollowell asked if Phill knew Deal o
Starks. Phill answered affirmatively. Hollowell asked if
Starks was out in the hallway. Phill answered, “yes.”
Hol | onel | asked Phill if Hall’s trial counsel so w shed, she
could call Starks as a witness. Phill answered that she coul d.

Hal | argues that when Hol |l owel| asked these questions, he
shifted the burden of proof to Hall to prove that soneone el se
besi de hinself was the shooter. Hall argues that the
prosecution challenged himto prove an affirnative defense.
Hal | argues that his trial counsel had attenpted to show t hat
others were present at the B-Bone C ub who had both the notive
and opportunity to shoot Buford. However, Hall contends that

such an attenpt did not rise to the level of an affirnmative
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defense that would require the defense to prove anything. Hal
argues the prosecution, through Hollowell’ s questions, told the
jury, which Hall insists was already biased, that Hall had to
prove sonmeone el se was the shooter. Hall contends this was
pal pable error that resulted in manifest injustice that the jury
convi cted himof attenpted nurder.

The Commonweal t h concedes that the prosecuti on should
not have phrased its questions in such a way to suggest that
Hal | coul d present certain proof as such questions mght inply
that Hall nust present evidence. However, the Commonweal th
mai ntains that this did not happen since at trial, Hall attacked
Buford's identification of Hall as the shooter as the theory of
hi s defense. The Commobnweal th argues that the prosecution’s
unfortunate questions to Phill did not negate Hall’'s defense
that Buford could not credibly identify Hall as the shooter.

The Commonweal th argues that the case sub judice is

like Kirk v. Conmmonweal th, Ky., 6 S.W3d 823 (1999). In Kirk,

the trial judge remarked that once the prosecution was finished,
t he defense woul d have to rebut the Commonweal th’s case. The
Suprene Court noted that at the conclusion of the case the judge
accurately instructed the jury regarding the presunption of

i nnocence and pl aced the burden of proof on the Commonweal th to
prove every elenent of the offense. 1d. at 829. The Suprene

Court held that the correct instructions cured any prejudice
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caused by the judge's remarks. 1d. The Commonweal th argues that
in the case sub judice, the circuit court instructed the jury as
to the elenents of each offense and that proof beyond a
reasonabl e doubt was required.

After reviewing the instructions, we find that the
circuit court correctly instructed the jury regarding the
presunption of innocence and instructed the jury that each
el enent of the offense nust be proved beyond a reasonabl e doubt.
In light of Kirk, we find that any prejudice caused by the
prosecution’s questions to Phill was cured by the circuit
court’s instructions to the jury; thus, we adjudge no pal pabl e
error resulted in a manifest injustice to Hall

For the foregoing reasons, we affirmHall’s conviction
for attenpted nurder and possession of a handgun by a m nor.

JOHNSQON, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT ONLY.
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Paducah, Kentucky Attorney Cenera

Dennis W Shepherd
Assi stant Attorney Genera
Frankfort, Kentucky
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