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PAI SLEY, JUDGE. This is a pro se appeal froman order entered
by the Muhl enberg Circuit Court dism ssing appellant’s petition
for a declaration of rights in a prison discipline case. For
t he reasons stated hereafter, we affirm

Appel l ant was an innate at Green River Correctiona
Conpl ex during the tinmes relevant to this proceeding. Prior to

February 4, 2001, appellant and another innate organi zed a

1 Appel lant identifies hinself in his Notice of Appeal by the surnanme of
Watkins-El. He was identified in |ower court docunents by the surnane of
Wat ki ns.



neeting to discuss certain proposed |legislation to abolish the
parol e board. The gathering was cancelled after the innmates
were advised that it was not an authorized neeting.

According to the conmonweal t h, appellant neverthel ess
participated in organizing a gathering in the prison gym on
February 5 to discuss the proposed |egislation. Prison staff
observed the situation in the gymfor a period of tinme before
removi ng appell ant and another innmate fromthe gym and taking
steps to initiate a disciplinary wite-up. Appellant, by
contrast, denied that he organized any gathering or engaged in
any w ongdoi ng on February 5.

The subsequent disciplinary investigation included the
collection of confidential information as well as statenents
from persons who were involved in the incident. After a
heari ng, appellant was determned to be guilty of inciting to
riot. He was assessed a penalty of ninety days in segregation,
and he | ost 180 days of good tine. H's appeals to the warden
and the Conmm ssioner of Corrections were denied, and the circuit
court denied appellant’s petition for declaration of rights.
Thi s appeal foll owed.

Appel lant first contends that the trial court erred by
failing to find that the disciplinary hearing officer also

participated in the investigation, thereby violating the



policies and procedures (CPP) of the Kentucky Departnent of
Corrections. W disagree.
CPP 15.6(VI)(A)(4)(a) provides that an officer shal
be disqualified from hearing any case in which he or she has
“participated as an investigating officer.” Here, our review of
the entire record avail abl e on appeal shows that the
i nvestigation was conducted by Oficer R A Bailey, and that the
hearing officer was Lt. Robert Jenkins. The seal ed portion of
the record shows that Bailey gathered information froma
confidential informant, and that Bailey stated in witing that
such informati on was reliable because:
1. The report is consistent with the events
as they occurred.

2. The report is consistent with information
di scovered during the investigation and
with informati on provided by staff.

3. The number of inmates signing the report.

Jenki ns subsequently sent appellant a nenorandum sumari zi ng
“the confidential information that will be used agai nst you at
your schedul ed hearing” as being that “[i]nformant(s) Stated
that Inmate Harris and I nmate Larry Wat ki ns #096394 nade pl ans
to have a neeting in the Library on February 4, 2001.” The

menor andum furt her st ated:

The information provi ded by the above
informant(s) is deenmed reliable based on:

1. The information provided is
consistent wwth the events as they
occurr ed.



2. The information provided is
consi stent with information
di scovered during the investigation
and with information provided by
staff.

3. The information was provi ded by nore
than three and | ess than ten
informants and the information
provi ded by each corroborates with
the others [sic] informtion.

Contrary to appellant’s contention, it is clear that
Jenki ns’ menorandum si nply sunmari zed the results of Bailey’'s
confidential investigation, rather than providing the results of
an i ndependent investigation by Jenkins. As the renninder of
the record contains nothing to suggest that Jenkins otherw se
conducted any type of independent prehearing investigation, it
is clear that appellant is not entitled to relief on this
gr ound.

Next, appellant contends that the trial court erred by
finding that the evidence was sufficient to support the decision
of the prison disciplinary body. W disagree.

KRS 525.040(1) provides that “[a] person is guilty of
inciting to riot when he incites or urges five (5) or nore
persons to create or engage in a riot.” KRS 525.010(5) in turn
defines “riot” as “a public disturbance involving an assenbl age
of five (5) or nore persons which by tumrultuous and vi ol ent

conduct creates grave danger of danmage or injury to property or

persons or substantially obstructs | aw enforcenent or other



government function.” Although appellant asserts that each
di sciplinary hearing wtness responded in the negative to a
series of ten questions regarding the alleged offense, we are
unable to review the all eged testinony since appellant failed to
make a transcript of the hearing avail able to us on appeal.
However, even if the witnesses so testified, the reports of the
confidential informant and the officers clearly nmet the standard
of providing “sone” evidence to support the disciplinary charge
agai nst appellant. Hence, appellant is not entitled to relief
on this ground.

The court’s order is affirned.
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