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BUCKI NGHAM JUDGE: Dorot hy Sl aton appeals froma judgnent of the
Henderson Circuit Court sentencing her to ten years in prison
after she was convicted by a jury of conplicity to conm t

mansl aughter in the second degree. On appeal, she argues that
several trial errors warrant the reversal of her conviction. W

di sagree and thus affirm

During the fall of 2000, the appellant noved from her

home in Illinois to Henderson, Kentucky. There, she took up



residence in a single roomat the Holiday Motel with her five
children: Ashley, Patricia, Nathan, Larry, and Anber.?
Patricia, age 13, was nentally handi capped, and there was

evi dence that Larry, age 5, also had sone nental difficulties.
Her el dest daughter, Ashley, had a boyfriend, M chael Anderson,
who also lived with the appellant and her children. During the
time Anderson lived with them he was considered to be a nenber
of the famly and it was not unusual for the appellant to | eave

her children with himwhile she would run errands.

Wi |l e shopping for Christmas presents wth Ashl ey and
Anber in | ate Decenber, the appellant left Patricia, Nathan, and
Larry with Anderson. Wen she returned |ater that afternoon,
t he appel | ant found Anderson very upset because Patricia had
eaten the | ast piece of bread. As punishnent for her actions,
Anderson placed Patricia “on the wall”. In other wrds, she was
forced to sit against the hotel roomwall “mlitary style”

W thout a chair beneath her to support her body weight.

Patricia was on the wall for nore than five hours that
evening. Eventually, she grew weary from Anderson’ s puni shnment
and fell asleep. 1In order to wake her, Anderson “bodysl amed”
Patricia into a bag of clothing lying on the floor. A short

time later, however, Patricia again drifted to sleep and fel

"Anber was born on Decenber 2, 2000, after the nove to the Holiday
Mot el .



into Anderson’s Playstation video gane system Furious,

Ander son picked Patricia up for another bodyslam Crying,
Patricia pleaded with Anderson to stop. Despite her pleas,
however, Anderson kicked the bag of clothing out of the way and
slammed Patricia onto the floor. Her head struck the floor, and
she imedi ately | ost consciousness. Patricia was transported to

t he hospital where she died several days |ater

During the subsequent investigation of Patricia s
deat h, the appellant spoke with the police several tines.
Initially, she told police that Patricia had been injured while
playing with Ashl ey and Nat han. However, the appell ant
eventual |y recanted her original account of Patricia s death and
told police that her daughter’s injuries were inflicted when
Ander son bodysl ammed her to the hotel roomfloor. During her
confession, the appellant further stated that she did nothing to
stop Anderson from slamm ng Patricia, that she had purchased
drugs and al cohol for Anderson that evening, and that she was
awake during the entire incident. The appellant’s confession
was recorded on audi otape, and the contents were |ater

transcri bed by police.

After making her confession, the appellant was charged
by a Henderson County grand jury with nurder. The indictnent

charged that the appellant conmtted the offense by failing to



make proper efforts to prevent Patricia s nurder. Subsequently,
t he appel |l ant was convicted of the | esser-included offense of
conplicity to conmt manslaughter in the second degree and was

sentenced to ten years in prison. This appeal followed.

The appellant first contends that the trial court
shoul d not have all owed Detective John Nevels to testify as to
the contents of her statement to the police. Mre specifically,
she clainms that the audi otape of her statenment constituted the
“best evidence” of the adm ssions she had nade. Wile on the
stand, Detective Nevels could not renmenber portions of the
appellant’s statenments. Therefore, he referred to and read from
portions of a transcript of the appellant’s taped confession.
Despite her claimof error on appeal, the appellant failed to
rai se an objection to Detective Nevels' use of the transcript at
trial.

RCr? 9.22 provides that a litigant nust
cont enporaneously object to an alleged error in order to

preserve the issue for appeal. Tucker v. Commonweal th, Ky., 916

S.W2d 181, 183 (1996). Absent special circunstances, this
court may not review those errors that are not preserved for

appellate review. Renfro v. Commonweal th, Ky., 893 S . W2d 795,

796 (1995). The record shows that the appellant failed to raise

*Kentucky Rul es of Criminal Procedure.



any objection to Detective Nevels' use of the transcript at
trial. Thus, the appellant’s first claimof error is not a
proper subject for appellate review.

However, this court may consider the nerit of the
appel lant’s claimpursuant to RCr 10.26. RCr 10.26 provides
that an unpreserved error may be reviewed and appropriate relief
granted where a manifest injustice has resulted fromthe cl ai ned

error. Wst v. Commonwealth, Ky., 780 S.W2d 600, 602 (1989).

(Enphasi s added.) However, the rigors of RCr 10.26 are net only
when “the error . . . seriously affect[s] the fairness,
integrity, or public reputation of judicial proceedings.” Brock

v. Commonweal th, Ky., 947 S.W2d 24, 28 (1997), citing U S. v.

Filani, 74 F.3d 378 (2nd G r. 1996).
The crux of the appellant’s first argunent rests with

t he holding of Arthur v. Conmmonwealth, Ky., 307 S.W2d 182

(1957). In Arthur, the accused signed a witten confession
prior to trial. This statenent was subsequently used by the
Commonweal th in the questioning at trial of a detective who had
been present during Arthur’s confession. Arthur’s counsel had
no prior know edge of his client’s confession and when counse
noved for its production the Commonweal th refused. The
Commonweal th’s refusal was |ater sustained by the trial court.
Utimately, the court reversed by reaffirmng the well

established rule that “courts will not receive oral testinony of



a particular fact where there is a witten record or evidentiary
docunent which is in possession of the party offering the
evi dence or which is otherw se available.” 1d. at 186, citing

Louisville & NN R Co. v. MCoy, Ky., 197 S.W 801, 805 (1917).

The court’s holding in Arthur was later clarified in

Hopper v. Commonweal th, Ky., 516 S.W2d 855 (1974), which

involved simlar facts. After being arrested, Hopper was
interrogated twi ce by police officers. During the second
interrogation, a stenographer transcribed a summary of rel evant
facts elicited from Hopper during the session. This sumary was
signed by the accused and was considered to be a confession by
all parties involved. At trial, counsel for both the
Commonweal t h and Hopper used the statenent when exam ning a
police detective who had been present during the confession.
After being convicted of mansl aughter, Hopper appeal ed argui ng
that the police detective's testinony should have been excl uded
under Arthur.

The court disagreed. In its opinion, the court stated
that “Arthur sinply stands for the proposition that a witten
statenent by a defendant in a crimnal action nust be introduced
into the evidence if it is to be used at the trial, and to
permt a witness to testify as to the contents of the statenent
is a violation of the best evidence rule.” Hopper, 516 S.W2d

at 858. However, the court further explained that the factua

-6-



ci rcunst ances surrounding the witten statenent therein were
entirely different than those giving rise to the court’s hol di ng
in Arthur. Mst notably, the court distinguished the two cases
because Hopper’s counsel had been provided with a copy of the
confession prior to trial and had used the transcript during
cross-exam nation of the police detective. 516 S.W2d at 858.
Mor eover, the court also found no reason why Hopper’s counse

hi nsel f coul d not have introduced the statement into evidence.
Id.

For the sanme reasons articulated by the court in

Hopper, Arthur has no application in the present case. The

record clearly shows that the appellant was provided with both a
taped and transcri bed copy of her confession before trial. At
trial, the transcript was used by the appellant to extensively
cross-exam ne Detective Nevels regarding the content of her
confession. Although the tape of the appellant’s confession was
i ntroduced into evidence, the appellant chose never to use the
tape at trial. As such, the appellant has not shown that the
error supporting the court’s decision in Arthur is applicable.
Thus, her claimin this regard is without nerit.

The appellant’s second argunent is that seven separate

i nstances of prosecutorial msconduct by the Comonweal t h



resulted in a fundanentally unfair trial.® In considering

al l eged clains of prosecutorial m sconduct, this court “nust
det ermi ne whet her the conduct was of such an ‘egregious’ nature
as to deny the accused his constitutional right to a fair

trial.” Slaughter v. Commonweal th, Ky., 744 S.W2d 407, 411

(1987), citing Donnelly v. DeChristoforo, 416 U S. 637, 94 S. Ct.

1868, 40 L.Ed.2d 431 (1974). Moreover, “when prosecutoria
m sconduct is clained, the relevant inquiry on appeal should
al ways center around the overall fairness of the trial, not the

culpability of the prosecutor.” Maxie v. Comonweal th, 82

S. W 23d 860, 866 (2002), citing Commonweal th v. Petrey, Ky., 945

S.W2d 417 (1997); Slaughter, supra.

The appellant first clainms that the Commonweal th
i nproperly commented on her silence when it posed the follow ng
guestion to the prospective jurors during voir dire:

Do you understand that the defendant has a
right to testify or not to testify,
dependi ng upon what she wants to do, based
upon her advice fromcounsel? Do you
understand that if the defendant does not
testify, she is presuned i nnocent, but she
is not presuned truthful?

The appel |l ant argues that inplicit wthin the Conmmonweal th’s
question is the assertion that a defendant is presunptively

guilty if she fails to testify on her own behal f.

O the seven alleged instances, only the first was preserved for
appel l ate review by the nmaki ng of a contenporaneous objection.



In order to constitute error, “[a] prosecutor’s conment
on the failure of a defendant to testify nust be manifestly
intended to reflect on the accused s silence or of such a
character that the jury would naturally and necessarily take it

as such to constitute prejudice.” Byrd v. Commonwealth, Ky., 825

S.W2d 272 (1992), overruled on other grounds by Shadowen v.

Commonweal th, Ky., 82 S.W3d 896 (2002), citing Bagby v. Sowders,

894 F.2d 792 (6th Cr. 1990). Moreover, “[t]he court wll not
find manifest intent if sone other explanation for the

prosecutor’s remarks is equally plausible.” Lent v. Wlls, 861

F.2d 972, 975 (6th Cir. 1988).

The appellant’s argunent on this issue is unconvincing.
It cannot be said that the Comonweal th’s coment was manifestly
intended to convince jurors that the appellant’s presunption of
i nnocence was conditioned upon her taking the stand. |ndeed,
ot her purposes for the Commonweal th’s comment are equally
pl ausi bl e. Thus, the appellant’s first claimof prosecutorial
m sconduct is wi thout nerit.

The appellant further clains that the Commonweal th
inproperly characterized itself as representing the victimduring
its closing argument.*® The appellant is correct in her assertion
that the Conmmonwealth’s Attorney does not represent the victim

An indictnent is brought in the nane of the Commonweal th for

4 The appellant’s claimof error lies with the follow ng statement made by the
Comonweal th during its closing argument: “Ladies and Gentlenen of the jury,
on behalf of the Commonwealth of Kentucky, the citizens of Henderson County,
and those who knew and loved Patricia Gordon, | want to thank you for your
time, your attention — being involved in this particular case.” Later in its
argunent, the Commonwealth referenced that fact that it had been “fighting
for Patricia Gordon” during trial.



of fenses “agai nst the peace and dignity” of the Comonweal th.
Abr anson, KENTUCKY PRACTICE, 8 12.5 (1997). Indeed, the “peace
and dignity” violated by the alleged acts of an accused is that

of all the citizens of the Commbnweal t h. Pillersdorf v. Dep't of

Pub. Advocacy, Ky., 890 S.W2d 616, 626 (1994). As such, the

Commonweal th’s Attorney prosecutes a case on behalf of the entire
state.

Despite her correct assertion of the law, the facts of
the present case do not support the appellant’s claim Although
he referenced Patricia Gordon throughout his closing argunent,
the record clearly indicates that the Coomonweal th’s Attorney was
representing the interests of the citizens of Kentucky at trial.
Thus, the appellant’s claimis wthout nerit.

The appellant further clainms that the Commonweal th
i nproperly appealed to the conmunity at large during its closing
argunent. More specifically, the appellant clains that she was
prej udi ced when the Conmonweal th urged the jury to “[l]et’s do
our duty” during its closing argunent. A prosecutor may call on

ajury to do its duty. Wodall v. Commobnweal th, Ky., 63 S. W 3d

104, 124 (2002). Thus, the appellant’s claimis w thout nerit.

The appel l ant further contends that the Commobnweal th

i mproperly defined “reasonabl e doubt” during voir dire.®> It is

> puring voir dire, the Comonwealth posed the following question to the

prospective jurors: “Do each of you all wunderstand that a defendant is
presuned innocent until proven guilty, beyond a reasonable doubt? Do each of
you all agree that's the proper standard and understand that to be the case?
Do each of you all understand and agree that the Commonwealth does not have
to prove that the defendant is guilty beyond all doubt? You understand that
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wel | established that “trial courts shall prohibit counsel from
any definition of ‘reasonable doubt’ at any point in the trial”.

Commonweal th v. Callahan, Ky., 675 S.W2d 391, 393 (1984).

(Enphasi s added.) However, it is permssible for the
Comonweal th to clarify for the jury that it should not hold the

Commonweal th to a higher standard. Sinpson v. Commonweal t h,

Ky., 759 S.W2d 224, 226 (1988). The Conmmonweal t h expl ai ns t hat
its cooments were intended to do just that. As this is a

pl ausi bl e expl anation, it cannot be said that the Commobnweal t h
acted inproperly just because it used the term “reasonabl e

doubt” in its question.

The appellant further clainms that the Conmmonweal th
used sensationalizing tactics simlar to those found to

constitute error in Dean v. Commonweal th, Ky., 777 S.W2d 900

(1989), during its closing argunent.® 1t is well established

as well? W do not have to prove that Ms. Slaton is 100% for sure, beyond a
doubt, guilty, beyond all doubt. Understand that and agree with that? |Is
there anyone here who could not return a verdict of guilty, unless they were
100% sur e?”

® The appellant clains error in the following statement made by the
Commonweal t h: “*1 remenber when | first read about this case, when | was
first given the file — and it has always haunted ne, reading it, the proof
that you heard here these last two days — not just as a prosecutor, but as a
parent of three boys. And the thing that | haven't been able to get out of
ny mind, fromthe day I first got this case, is this thoughts — this picture
— of Patricia Gordon, in a hotel room crowded with junk, crowded with her
famly as well. Patricia Gordon being picked up by sonebody who shoul dn't
even have been in her life — that her nother should have kicked out of her
hone — being picked up, being taken off of her feet and falling back, and as
she’s falling back, looking at for the last time — glancing at her world

which was basically Room 148 of the Holiday Mtel - and as she's falling
back, looking at that for the last time, thinking to herself, ‘why won't
anyone help nme?’ and ‘where’'s ny nonf ”

-11-



that “[t]he remarks of a Commbnwealth’s Attorney to cajole or
coerce a jury to reach a verdict is error.” Lycans V.

Commonweal th, Ky., 562 S.wW2d 303, 306 (1978). Moreover, the

Kent ucky Suprenme Court has “di sapproved sensationalizing tactics
which tend to pressure the jury to a verdict on considerations
apart from evidence of the defendant’s culpability.” Jdark v.

Commonweal th, Ky., 833 S.wW2d 793, 797 (1991), citing Dean, 777

S.W2d 900 (1989). In Dean, the Commonweal th Attorney’s
“Inmpermssible glorification of the victini coupled with the
“sensationaliz[ation] of the victims suffering” unduly

prejudi ced the defendant’s right to a fair trial. 777 S.W2d at
904. However, the record does not indicate the use of any such

tactics in the present case.

As the Kentucky Supreme Court noted in Slaughter,
supra, “[g]reat leeway is allowed to both counsel in a closing
argument. It is just that — an argunent. A prosecutor nay
coment on tactics, may coment on evi dence, and nay conment as
to the falsity of a defense position.” |1d. at 412. The
Commonweal th’s statenment did little to pressure the jury to
deci de the appellant’s cul pability on considerations apart from
those formally introduced into evidence. As such, the
Commonweal th’s remarks were well within the bounds of a proper

closing argunent. Thus, the appellant’s claimis w thout nerit.
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The appel l ant al so clains that the Commonweal t h
i nproperly placed her in a bad |ight when it stated that she was
not working and was living off of Social Security Disability
funds provided for two of her children. It is true that
“[c] ounsel shoul d avoi d sayi ng anyt hi ng desi gned as, or having
the effect of, an appeal to the social class, or sectiona

prejudi ces of the jury.” Taul bee v. Commonweal th, Ky., 438

S.W2ad 777, 779 (1969). Such was not the purpose of the
Comonweal th’s comments. | ndeed, evidence of the appellant’s
financial situation was introduced during trial. Thus, it was
clearly proper for the Commonwealth to comment on the evidence.

The appellant’s claimis without nerit.

Next, the appellant clains that the Comobnweal th
i nproperly encouraged the jury to consider sentencing her to the
maxi mum puni shnent avail able. “The Commonwealth’'s Attorney is
al l oned reasonable latitude in argunment to persuade the jurors
that the matter should not be dealt with lightly.” Lynemv.

Conmmonweal th, Ky., 565 S.w 2d 141, 145 (1978), citing Harness v.

Conmmonweal th, Ky., 475 S.W2d 485 (1972); Richards v.

Commonweal th, Ky., 517 S.W2d 237 (1974). Mbreover, it is not

i nproper for a prosecutor to provide the jury with his
interpretation of the evidence and subsequently recommend a
puni shment. Wodall, 63 S.W3d at 124. |In the present case,

t he Commonweal th’s conments regardi ng sentencing were within the
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real m of proper argunent. Thus, the appellant’s claimis

W thout nerit.

In her final argunent, the appellant clains that the
Commonweal th violated RCr 7.24 when it failed to notify her that
a page was mssing fromthe transcript previously provided to
her before trial. Under RCr 7.24 the obligation to disclose
evi dence rests squarely upon the shoul ders of the attorney for

t he Commonweal th. Jefferson County Commonweal th Attorney’s

Ofice v. Kaplan, Ky., 65 S.W3d 916 (2001). |Indeed, where

additional material previously requested is discovered prior to
or during trial, the plain | anguage of RCr 7.24(8) requires the
di scoveror to pronptly notify the opposing party, counsel for

t he opposing party, or the court. RCr 7.24(8). The record
clearly indicates that the Commonweal th produced both an
audi ot ape and typed transcript of the appellant’s confession
before trial. The fact that a single page was m ssing fromthe
transcript is a mnor oversight that failed to harmthe
appel l ant as the audi ot ape contained a conpl ete account of the

appel  ant’ s conf essi on.

Despite the weight of the record, however, the

appel | ant argues that Anderson v. Commonweal th, Ky., 864 S. W 2d

909 (1993), requires that she be afforded a new trial. Anderson

stands for the proposition that where di scoverable nmateri al
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exi sts, the Conmonwealth is obligated to produce the nmateri al
regardl ess of whether the prosecuting attorney has persona

know edge that the material exists. |1d. at 912. As the court
noted in Anderson, “[i]t is no answer to say the Commonweal t h
Attorney is ‘unaware’ of a statenent, if the statenent was taken
by the investigating officer in charge of the case. In such

ci rcunst ances the know edge of the detective is the know edge of

the Commopnweal th.” |d.

However, the appellant’s application of Anderson is
m spl aced. The record indicates that the appellant was tinely
provi ded with both an audi otape and a transcript of her
confession. Although the transcript was mssing a small portion
of her statenent, the audi otape contained a record of her
confession in its entirety. 1t cannot be said that the
appel  ant was prejudiced in any way by the Conmonweal th’s
failure to notify her that the transcript was inconplete. Thus,

the appellant’s final argunent is wthout nerit.

For the foregoing reasons, the judgnent of the

Henderson Circuit Court is affirned.
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